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Tue StTaTE EX REL. THE County ComMMISSIONERS oF Co- 
LUMBIA CoUNTY Vs. CoUNTY COMMISSIONERS OF SUWANNEE 
CounNTY. 


1. Delivery, by the maker of a bond payable to the holder, is presumed 
from the fact of possession. 


2. Prior to 1858 Columbia county, then embracing the territory of Su- 
wannee county, had issued bonds for $100,000 in payment for 
1,000 shares of stock in the F., A. & G. C. R. R. Co. In that 
year an act was passed creating Suwannee county, and it was 
provided that the Commissioners of Columbia should set apart 
and transfer to Suwannee so many shares of the railroad stock 
held by her as would constitute a fair division between them, to 
be determined by the relative amount of taxable property ; and 
on making the transfer. the Commissioners of Suwannee should 
execute bonds payable to the Commissioners of Columbia for the 
par value of the stock and deliver the bonds to the Judge of 
Probate of Columhia in payment for the stock transferred. 
Commissioners of Columbia in February, 1861, executed and de- 
livered to the Commissioners of Suwannee an assignment, recit- 
ing that they ‘‘do hereby set apart and transfer to the county of 
Suwannee 253 shares of stock in the F., A. & G. C. R. R. Co., 
being the relative proportion of the 1,000 shares now held by said 
county of Columbia to which said county of Suwannee is entitled ; 
and we hereby authorize the county of Suwannee to receive in 
her name certificates of said shares.’’ Thereupon the Commis- 
sioners of Suwannee county duly ‘‘ Ordered, that we accept the 
transfer of said stock and that we issue our bonds for the above 
amount of $25,300 to the Board of County Commissioners of Co- 

lumbia county.’’ The bonds were issued: Held, that the above 
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assignment transferred a proprietary interest to the extent of 
253 shares of the stock then held by Columbia county, and gave 
to Suwannee county the right and power to have the transfer 
made on the stock books of the railroad company whenever she 
desired to have it done, which right the courts would enforce. 


3. The fact that the County Commissioners of Columbia county voted 
upon the whole 1,000 shares after the assignment, because the 
stock stood in its name on the railroad company’s books, did not 
affect the proprietary rights of Suwannee county in the 253 shares. 
By the assignment Columbia county parted with its right of prop- 
erty and Suwannee county gained it. 

4. The provision in the charter of the F., A. & G. C. R. R. Co. (Chap- 
ter 481, Section 14, Laws of 1852-3, ) that a stockholder may trans- 
fer his interest in the stock, but the ‘transfer shall not be 
binding unless entered on the books of the company,”’ is a pro- 
vision for the protection of the company, and does not affect a 
transfer as between holder and assignee. 

5. The acceptance of the assignment by Suwannee County Commis- 
sioners, the assignment being valid, and the issuing of the bonds, 
fixed the liability of the county of Suwannee. 

6. Where distinct defences are set up in a return to an alternative writ 
of mandamus one or more may be demurred to and issue taken 
on the other. 


7. Issues of fact in mandamus are tried by the court and not by a jury. 


This is a case of original jurisdiction. 


The alternative writ alleges substantially that James E. 
Young and the other relators, naming them, are the 
County Commissioners of Columbia county ; that the “ In- 
ternal Improvement Act,” approved January 6, 1855, au- 
thorized the various counties through or near which any ot 
the lines of railroad or their extensions, contemplated by the 
fourth section of said act, should pass or in which they 
might terminate, to subscribe for and hold the capital stock 
of the railroad company authorized to construct the same, 
but that it should be first submitted to the vote of the legal 
voters of the county proposing to subscribe to such stock 
whether or not stock should be subscribed for and taken as 
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provided therein, and if it should appear that a majority of 
votes were in favor of such subscription it should be lawful 
for the Board of County Commissioners of the county to 
subscribe and take such an amount of stock as they should 
determine, not to exceed, however, fifty per cent. of the cost 
of construction through the county ; that by said act the 
County Commissioners of such county were authorized to 
issue bonds of the county, payable, with interest, at such 
times and places as they might deem proper, and dispose of 
the same for payment of such subscription, pledging the 
faith and resources of such county for the payment of such 
bonds and interest, and that the County Commissioners 
should, from time to time, levy and collect such a tax as 
should be necessary to pay the installments of interest and 
bonds as the same become due, or to create a sinking fund 
for the gradual reduction of the same, but the rate ot inter- 
est was not to exceed ten per cent. per annum. 

That the county of Columbia, through and by its County 
Commissioners, after having submitted the question to a 
vote of the legal voters of said county and there having ap- 
peared a majority of votes in favor of such subscription, did 
subscribe for and receive one hundred thousand dollars 
worth, or one thousand shares of the capital stock of the 
Florida, Atlantic and Gulf Central Railroad Company, a 
body corporate, which company, by having accepted the 
provisions of the said Internal Improvement law, was au- 
thorized to construct the line of railroad mentioned in said 
law through the county of Columbia. 

That for the purpose of paying said subscription, the 
County Commissioners of Columbia county, as they were au- 
thorized by said act,did from time to time, during the years 
1856 and 1857, issue bonds to the amount of one hundred 
thousand dollars principal, with coupons annexed, payable 
semi-annually, for the interest at the rate of eight per cent. 
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per annum, payable to said railroad company, and delivered 
them to said company in payment of the subscription of 
the one hundred thousand dollars stock subscribed and 
taken. At the time of said subscription and the delivery 
of bonds, the territory of the present county of Suwannee, 
Florida, was embraced within the territorial limits of Co- 
lumbia county ; but the General Assembly of the State 
passed an act entitled “An act to create and organize the 
counties of New River and Suwannee,” and approved by the 
Governor of Florida, on the 21st day of December, A. D. 
1858, and among other things provided for the creation and 
organization from portions of the territory of said Columbia 
county of two counties, to be called respectively Suwanneeand 
New River, and the present county of Suwannee hereinafter 
referred to is the county of such name created and organized 
by and under the provisions of said statute, said organiza- 
tion having been effected prior to the 5th day of February, 
A. D. 1861. 

That the last mentioned act made it the duty of the 
County Commissioners of Columbia to set apart and trans- 
fer to Suwannee county, when fully organized, so many 
shares of the capital stock of said railroad company sub- 
scribed, for and taken as aforesaid as would constitute the 
relative proportion thereof of said Suwannee county to be 
determined by the amount of taxable property within the 
limits of said three counties of Columbia, Suwannee and 
New River, and that the County Commissioners of the 
said county of Suwannee were required by said act on the 
making of the transfer to Suwannee county of said stock, 
to execute bonds of the county payable to the County 
Commissioners of Columbia county and their successors in 
office for such amounts as would at par value equal the par 
value of the shares of stock transferred, said bonds to have 
coupons attached, bearing interest at the rate of six per 
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cent. per annum and to be made payable, principal and in- 
terest, at periods corresponding precisely with the bonds of 
Columbia county already issued in payment for her stock 
in said railroad company, and to deliver the same to the 
Judge of Probate of Columbia county in payment of the 
stock so transferred, and it was by said act made the duty 
of the County Commissioners of Stiwannee county, from 
time to time, to levy and collect such a tax as should be 
necessary to pay the installments of interest and the bonds 
as they became due. The rate of six per cent. interest, 
above mentioned, which the said new counties were re- 
quired to pay on their bonds to Columbia county was sub- 
sequently increased to eight per cent. by an act approved 
December 19th, 1859, entitled “ An act to correct an error 
in the printed bill entitled an act to create the counties of 
Suwannee and New River.” 

That on the 5th day of February, A. D. 1861, the County 
Commissioners of Columbia set apart and transferred to 
Suwannee county two hundred and fifty-three shares of 
stock in the said railroad company in consideration of 
twenty-five thousand and three hundred dollars in bonds 
of said Suwannee county to be issued and delivered in pur- 
suance of law by the County Commissioners of Suwannee 
county to Columbia county, this being the relative propor- 
tion of the one thousand shares of said stock held by Co- 
lumbia county, to which said county of Suwannee was 
found to be entitled, upon a fair division thereof between 
said three counties, as determined by the amount of taxa- 
ble property within the limits of said three counties under 
the assessments made by the Tax Assessors of said counties 
next preceding the date of said transfer. 

That on the 12th day of February, A. D. 1861, the 
County Commissioners of Suwannee ordered the issue and 
delivery of bonds of said county of Suwannee to the 
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said amount of $25,300, to said county of Columbia. In 
accordance with said laws and premises the County Com- 
missioners of Suwannee county did on the 9th day of Au- 
gust, A. D. 1861, issue thirty-six bonds of said Suwannee 
county to said Columbia county, payable to the County 
Commissioners of Columbia county, and their successors 
in office or bearer, to the aggregate amount aforesaid, said 
bonds bearing interest at the rate of eight per cent. per 
annum, payable semi-annually on the first day of July and 
January, with interest coupons attached, said bonds being 
signed: by Joshua Caraway, the President of the Board 
of County Commissioners of said County of Suwannee, 
and bearing the seal of said county, all of which bonds 
and coupons are held and owned by said county of Colum- 
bia and bearing date the said 9th day of August, A. D. 
1861. 

Here follows an allegation as to what bonds and coupons 
held by Columbia county are past due, and an allegation of 
the failure to pay and-to levy a tax. 

That on the first day of January, A. D. 1884, there was 
due and unpaid, and still remain due and unpaid on said 
bonds and coupons, including all matured coupons, matur- 
ing since July Ist, 1861, and matured bonds and interest 
accruing on matured bonds since the maturity thereof, the 
sum of sixty thousand, two hundred and fifty-two dollars, 
$60,252.00, (no relief being claimed as to coupons ma- 
turing July 1st, 1861,) for the payment of which sum said 
County Commissioners of Suwannee county should levy 
and cause to be collected a sufficient tax on the property 
and taxable resources in said county of Suwannee. 

That one of said bonds maturing January Ist, 1872, of 
the denomination of one thousand dollars, and one of the 
coupons annexed thereto, are in the words and figures fol- 
lowing : 
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No. 8. $1,000. 
UNITED STATES OF AMERICA, STATE OF FLORIDA. 
COUNTY OF SUWANNEE. 
$25,300.00. 


The real and personal estate of the citizens of the county 
of Suwannee held liable for the interest and ultimate re- 
demption of this bond. 

Issued by the Board of County Commissioners of Su- 
wannee county, in payment to Columbia county, for the 
pro rata share of Suwannee county, of the subscription of 
Columbia county of one hundred thousand dollars to the 
capital stock of the Florida, Atlantic and Gulf Central 
Railroad Company, authorized by the 16th section of the 
act of the General Assembly, approved the 21st day of 
December, A. D. 1858, and corrected by the act of the 
General Assembly, approved the 19th day of December, 
A. D. 1859. 

Know all men by these presents, that the county of Su- 
wannee, by its Board of County Commissioners, doth ac- 
knowledge itself to owe unto the County Commissioners 
of Columbia county and their successors in office or bearer, 
one thousand dollars, which sum the said county of Su- 
wannee promises to pay to thesaid Board of County Com- 
missioners of Columbia county, or their successors in office 
or bearer, (on the 1st day of January, A. D. 1872,) together 
with interest thereon at the rate of eight per cent. per an- 
num, payable semi-annually, on the first day of July and 
January of each and every year, from the 12th day Feb- 
ruary, A. D. 1861, on the presentation of the annexed 
coupons at Lake City until the principal sum shall have 
been paid. This obligation and all the benefits and rights 
arising therefrom may be transferred by special or general 
indprsement, or by delivery as if the same were a note of 
hand payable to bearer. 

In witnesss whereof the Board of County Commissioners 
have hereunto affixed the seal of said county and have 
caused the same to be signed by their president on the 9th 
day of August, A. D. 1861. 

Suwannee County, 


JosHuA CARAWAY, 
*Pres. Board County Commissioners 


L. 8. 
Florida. 
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COUPON. 


Florida, Atlantic and Gulf Central Railroad Stock: 

The county of Suwannee will pay the bearer on the Ist 
day of January, 1862, forty dollars, being six months in- 
terest on their bond No. 8. 

$40. No. 2. , 

JosHua CARAWAY. 

That the other bonds are similar in form, the amounts 
and numbers and date of maturity being, however, as above 
stated. The other coupons sued on are similar in form, 
the amounts of said coupons being for twenty or forty dol- 
lars, as above indicated, and maturing as above indicated, 
except that the coupons to bond number 36 are each for 
twelve dollars, said coupons maturing January Ist or July 
1st, as above indicated. 

The writ commands that respondents and their succes- 
sors in office and every of you, to assemble, and, as such 
Commissioners, levy on the taxable resources and property 
in said county a tax sufficient to pay to the said county of 
Columbia the full amount, principal and interest, due on 
said bonds, maturing January Ist, 1872, and the interest 
falling due on January Ist, 1884, and anterior thereto, on 
said bonds, maturing January Ist, 1886, or that you appear 
and show cause why you refuse to do so. 

The respondents filed their return, and relators joined 
issue upon the 28th paragraph thereof, and demurred to 
the balance of it, and thereupon the respondents moved to 
strike out the demurrer on the ground that relators could 
not traverse one part and demur to the balance of a return. 

After argument and a recess for consideration the motion was 
denied by the court, there being distinct defences set up, the 
Chief-Justice announcing that the conclusion was based on 
English authorities. The King vs. Cambridge, 2 D. & E., 
456: The Queen vs. Windsor, 7 A. & E., 908. 
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Thereupon the relators, nevertheless, upon a suggestion 
from the bench that it might facilitate the disposition of the 
case, extended the demurrer to the whole return. 

The grounds of the demurrer were that the return does 
not state facts which in law constitute a defence to the case 
made by the alternative writ, and that it is contradictory, 
uncertain, evasive and otherwise insufficient. 

There was a joinder in demurrer. 

The first six paragraphs of the return demurred to admit 
the legislation set up by the alternative writ, and the sub- 
scription to stock, and issue of bonds of Columbia county, 
and that the territory of Suwannee county was included in 
Columbia as alleged, and that the organization of Suwan- 
nee was effected prior to February 5th, 1861. 

The other paragraphs are in substance as follows: 

7. Not true as alleged that the act of Dec. 21, 1858, 
(Ch. 895, p. 37,) made it the duty of Columbia Commis- 
sioners to set apart and transfer to Suwannee so many 
shares as would constitute the relative proportion of Su- 
wannee according to the relative taxable property, but the 
act provides, sec. 15, so many shares as would constitute 
a fair division of the 10,000 shares now held by Columbia 
county. 

8. Admits division of stock of the railroad company 
into shares of $100 each. 

9. Not true as alleged that it was the duty of Suwannee 
on making the transfer by Columbia, to execute and deliver 
bonds equal to par value of the shares of stock transferred, 
but, 

10. The act, (sec. 16,) provides that Suwannee and New 
River counties, on making the transfer, as provided in pre- 
ceding section (15), shall execute bouds equal to par value of 
stock transferred, to be delivered to Columbia county in pay- 
ment for stock transferréi as provided in preceding section. 
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11. Denial that the act made it the duty of Suwannee 
county to collect taxes and provide for payment of bonds 
and interest, and allegation that by section 17 of the act 
it was made the duty of County Commissioners of said 
counties of Suwannee and New River, from time to time, 
to levy and collect such a tax as shall be necessary to pay 
the installments of interest and the bonds as they become 
due or to create a sinking fund for the gradual reduction of 
the same. 

12. It was provided by the act that on failure to organize 
or to collect the taxes and provide tor payment of bonds and 
interest then the same shall continue to be done by the As- 
sessor and Collector of Columbia county, and after the organi- 
zation of Suwannee county she did not levy and collect, but 
Columbia county did so from the tax-payers of Suwannee 
county to the amount of $6,000, which has not been returned 
to Suwannee county. 

13. Admits increase of rate of interest from 6 to 8 per 
cent. as alleged. 

14. Respondents further answering deny that the County 
Commissioners of Columbia county on the 5th day of Feb- 
ruary, A. D. 1861, set apart and transferred to Suwannee 
county two hundred and fifty-three shares of stock in said 
railroad company in consideration of twenty-five thousand 
three hundred dollars in bonds of said Suwannee county, to 
be issued and delivered in pursuance of law by the Commis- 
sioners of Suwannee county to Columbia county, as relators 
have alleged; and respondents expressly deny that the 
County Commissioners of Columbia county ever set apart 
and transferred to Suwannee county any shares of stock 
whatever in pursuance of law in the Florida, Atlantic and 
Gulf Central Railroad Company so as to transfer the inter- 
est of Columbia county in the same, or any part thereof, to 
Suwannee county, or to make the same binding on either 
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Columbia or Suwannee county or upon the Florida, Atlan- 
tic and Gulf Central Railroad Company or upon any one 
else. 

15. It is true that 253 shares of stock was the relative 
proportion of S. county of 1,000 shares of stock held by C. 
county to which 8. county was found to be entitled upon a 
fair division thereof between said three counties, as deter- 
mined by the amount of taxable property within the limits of 
' said three counties under the assessments made by the As- 
sessors of the said counties next preceding the date of said 
transfer. But the 253 shares of stock was not a fair pro- 
portion of the stock to which Suwannee county was en- 
titled, as shown by the act authorizing said transfer from 
the amount of taxable property in the three counties as as- 
certained at the time and in the manner as set forth. 

16. Respondents further answering deny that on the 
12th day of February, A. D. 1861, the County Commis- 
sioners of Suwannee county ordered the issue and delivery 
of bonds by said county of Suwannee to the said amount of 
twenty-five thousand three hundred dollars to the said 
county of Columbia as relators hath alleged. But that it 
is true that on that day the County Commissioners of Su- 
wannee county did order the issue of the bonds of said 
county to Columbia county for the sum of twenty-five thou- 
sand three hundred dollars, and further ordered said bonds 
to be procured by J. Caraway and tendered to Columbia 
county at as early a day as practicable. Respondents fur- 
ther answering say that on the 12th day of February, A. 
D. 1861, before the aforesaid orders were made, the said 
County Commissioners of Columbia county pretended to 
have transferred, and then and there assured the County 
Commissioners of Suwannee county they had set off and 
transferred to Suwannee county two hundred and fifty-three 
shares of the capital stock’ of the Florida, Atlantic and Gulf 
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. Central Railroad Company according to law, and that there- 
by Suwannee county was vested with all the rights of a 
stockholder in said railroad company ; but that in point of 
fact said pretences and assurances so made as aforesaid were 
not true. 

17. But that the County Commissioners of Suwannee 
county then and there believing the said assurances to be 
true and that said pretended transfer of said stock was a 


valid and bona fide transfer and conferred upon Suwannee ° 


county the rights of a stockholder in said railroad company, 
and that by means thereof there was imposed on Suwannee 
county a legal liability to execute and deliver the bonds of 
said company to Celumbia county, did on the 9th day of 
August, A. D. 1861, issue thirty-six bonds of said Suwan- 
nee county to said Columbia county, payable to the County 
Commissioners of Columbia county and their successors in 
office or bearer to the aggregate amount aforesaid, and that 
said bonds were bearing interest at the rate of eight per 
cent., payable semi-annually on the first day of July and 
January, with interest, coupons attached, said bonds being 
signed by J. Caraway, President of the Board of County 
Commissioners of Suwannee county, and said bonds bear- 
ing the seal of said county and dated as alleged by relators. 
But respondents deny that said thirty-six bonds were ever 
issued by Commissioners of Suwannee county to Columbia 
county in accordance with said laws and premises as rela- 
tors have alleged. 

18. Admits that all said bonds and coupons are held and 
owned by Columbia county, but they are not held by Colum- 
bia county /egally or lawfully, and deny that such possession 
and ownership entitles Columbia county to collect the same. 

19. On $th August, 1861, believing from the representa- 
tions of Commissioners of Columbia county that they had 
transferred to Suwannee county, on February 12, 1861, 
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her relative proportion of stock, Caraway, President of , 
Board of Suwannee county, carried the bonds to Columbia 
county, but Caraway finding the representations untrue re- 
fused to deliver to Columbia county until the transfer was law- 
fully made by Columbia county on the books of the R. R. Co. 
Then and there Caraway was assured by the Chairman of 
Columbia Commissioners that it should be done, left the 
bonds with Alex. Young to be delivered when the transfer 
should be made on the books of the R. R. Co., and not before, 
and no such transfer was ever made, and the bonds re- 
mained in the hands of Young till after close of war and 
until the road was sold, and if delivery was made, which is 
denied, it was without authority or consent of Suwannee 
county. 

20. Admission as to bonds and coupons held by Colum- 
bia and past due. 

21. Suwannee county admits it has not levied or col- 
lected the tax, but refused. 

22. Admits copies to be true. 

23. Suwannee county has not paid anything and admits 
on January 1, 1884, there remained unpaid on said bonds 
and coupons maturing since July 1861, $60,262. 

24. Suwannee county has not levied a tax to pay inter- 
est nor principal nor sinking fund though requested, be- 
cause the bonds were illegal and void for want of consid- 
eration and want of delivery, and also because Columbia 
county has voted the entire stock long after the pretended 
assignment, to wit: up to 1868, and received large divi- 
dends thereupon to the exclusion of Suwannee county. 

25. Columbia county has held and controlled the entire 
stock and lost it, and afterwards compromised the entire 
original bonded debt which had a legal existence at thirty 
cents on the dollar, and interest reduced to 6 per cent. on 
long time. , 
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26 and 27. Suwannee has commenced a chancery suit vs. 
Columbia county, to secure a fair adjustment of their mat- 
ters, and is willing to give new bonds on fair terms. 

28. And respondents in obedience to the alternative writ 
of mandamus to show cause why they should not levy or 
cause to be collected said tax for an equitable defence 
thereto say that the said Florida, Atlantic and Gulf Cen- 
tral Railroad Company from the year A. D. 1860, to the 
year A. D. 1868, made and declared large dividends in op- 
erating their said railroad, over and above the actual ex- 
penses incurred in operating the same, and that the county 
of Columbia represented and claimed to said railroad 
company to be the sole owner of the one hundred thousand 
dollars worth of stock then standing in the name of Co- 
lumbia county on the books of said railroad company. 
That Columbia county claimed to be entitled to receive, 
and did demand and receive from the said railroad company 
from time to time the entire dividends to which the said 
one hundred thousand dollars worth of stock was entitled 
amounting in the aggregate to over ($164,000) one hundred 
and sixty-four thousand dollars, which sum so received 
was more than sufficient to have paid oft and discharged 
the entire original bonded indebtedness of Columbia county 
and Suwannee county for said stock. That no part of said 
dividends so received by Columbia county of the net earn- 
ings of the said railroad was ever paid to Suwannee county 
or credited upon the bonds of Suwannee county, that the 
proportionate share of Suwannee county in said dividends 
amounted to over ($29,000) twenty-nine thousand dollars. 
That Columbia county instead of crediting the said bonds 
of Suwannee county to Columbia county, (which Colum- 
bia county claimed to hold) therewith and without paying 
or offering to pay any part of the said dividends to Su- 
wannee county, without the knowledge or consent of Su- 
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wannee county invested a large amount of the relative 
share of Suwannee county therein in the bonds of the Con- © 
federate States of America, and which bonds were made 
payable solely to the county of Columbia and which have 
never been of any benefit to the county of Suwannee what- 
ever, and respondents submit that by reason of the premi- 
ses these respondents should not be required to levy and 
cause to be collected the amount of the tax as set forth in 
said alternative writ of mandamus. 

29. Columbia county did issue and did deliver to the 
railroad company $100,000 of its bonds, but the railroad 
company never parted with $20,000 thereof to bona fide 
holders,and Columbia county is not liable for the $20,000 and 
should not come against Suwannee county for any of it, and 
the original alleged bonded indebtedness of Suwannee county 
to Columbia was based upon an estimate of one hundred 
thousand dollars of bonds instead of eighty thousand having 
any legal existence; the alleged liability of Suwannee county 
to Columbia county should in like manner be abated one- 
fifth besides interest, and respondents should not berequired 
to levy and cause to be collected a tax for the full amount. 

30. Columbia county has compromised at 30 cents 
on principal, to wit: at 5, 10, 15 and 20 years at 6 
per cent. interest, and only $80,000 have been presented 
for settlement under the compromise. 

31. Columbia procured the bonds to be issued by untrue 
and covenous representations made to Suwannee county, to 
wit: that 253 shares of the stock had been set off and trans- 
ferred to Suwannee, when it had not been done according to 
law, and no consideration, &c., to Suwannee therefor. 


The demurrer was argued by— 


A. B. Hagan and G'eo. P. Raney for the Relators. 
John F. White and John A. Henderson for Respondents. 
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Tue Curer-Justice delivered the opinion of the court on 
the demurrer: 










The demurrer of the relator to the return ot respondents 
involves the sufficiency of the allegations of the alternative 
writ. We regard the facts stated in the writ to be suffi- 
cient. 

The return is voluminous and for convenience its para. 
graphs have been numbered. <A suggestion is made in the 
return that two hundred and fifty-three shares of stock in 
the railroad company was not the proper proportion of 
shares to which Suwannee county was entitled, because that 
number of shares is computed upon the basis of one thou- 
sand shares held by Columbia county, whereas the act con- 
templates a division upon the basis of “the ten thousand 
shares held by Columbia county.” The allegations in the | 
writ and the admissions of the return show that one thou- 
sand shares and no more were held by Columbia county. 
The words “ten thousand shares” contained in the act 
must be construed to name a maximum number of shares 
and to include al] the shares so held by Columbia county, 
as the object of the act was to apportion these shares ac- 
cording to the relative value of property assessed for taxa- 
tion in the territory of the several counties formerly com- 
posing Columbia. 

As to the allegation in Paragraph No. 12, that the offi- 
cers of Columbia county had collected the sum of six thou- 
sand dollars from the tax-payers of Suwannee which had 
not been returned to Suwannee, no issue arises because it is 
admitted elsewhere in the return that the sum claimed by 
Columbia county remains unpaid on said Suwannee county 
bonds. 

Paragraph 18 of the return admits that the bonds and 
coupons “ are held and owned by Columbia county,” but al- 










































JUNE TERM, 1884. 








State ex rel. Co. Com’rs v. Co. Com’rs—Opinion of Court. 








leges that they are not lawfully held and denies that such 
possession and ownership entitles Columbia county to col- 
lect the amount of money represented by thebonds and cou- 
pons. This paragraph must be construed as an admission 
that the bonds were delivered by Suwannee to Columbia 
county, and that Columbia is the holder thereof, but the 
denial therein of the right ot Columbia county to enforce 
the collection of the money, and the facts stated in those 
numbered 14, 16 and 17 put in issue the legal liability of 
Suwannee. 

The allegation in paragraph 30, that Columbia county 
has settled and compromised the entire bonded indebted- 
ness at thirty cents on the dollar to the extent of $80,000, 
constitutes no defence on the part of Suwannee county, 
If the latter county is liable at all she was liable when the 
bonds were made and delivered, and the subsequent payment 
or compromise of Columbia does not enure to the benefit of 
Suwannee unless she was a party to the transaction and se- 
cured the benefit thereof by similar payment or compro- 
mise. A debtor is not released from his obligations by the 
fact that the creditor is insolvent or compounds his debts at 
less than he owes. 

The liability of Suwannee county, if it existed, was not 
affected by the alleged fact (paragraph 24) that after the 
supposed assignment of stock to Suwannee, the officers of 
the county of Columbia voted upon the stock standing in 
her name on the books of the railroad company. If the 
transfer was made as contemplated by the act of the Legis- 
lature, Suwannee county had the legal right to havea trans- 
fer made by the company on the books of the company, 
If she neglected to do this she tacitly consented to the ex- 
ercise of the privilege of voting the stock by Columbia 
county as a nominal stockholder. 


It was not essential to an effectual assignment and trans- 
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fer of this stock by Columbia county that the transter 
should be made “ on the books of the company.” The pro- 
vision of section 14 of the charter of the railroad company. 
{Chapter 481, Laws of 1852,) that any stockholder may 
have the right to sell or transfer his interest in the same 
orany part thereof, “ which transfer shall not be binding 
unless entered on the books of the company,” is a provi- 
sion for the protection of the company as to any liens it may 
have on the stock, and that it may determine the right to 
vote, &c., in the management of the road, and does not affect 
contracts between holders and others concerning it which do 
not affect the rights of the company. Field on Corpora- 
tions, $131; Duke vs. Cahawba Nav. Co., 10 Ala., 82; 
Chambersburg Ins. Co. vs. Smith, 11 Pa. St., 120; Eames 
vs. Wheeler, 19 Pick., 442; Stone vs. Hackett, 12 Gray, 
227; Bank of Utica vs. Smalley, 2 Cow.,.770, 778. 

Paragraphs numbered 14, 16,17 and 28 make issues of 
fact which seem to materially affect the rights of the relator, 
The setting apart and transferring the shares of stock owned 
by Columbia county to Suwannee county was a condition 
and consideration of the execution and delivery of the bonds 
by the Suwannee County Commissioners. Chap. 895, Laws 
of 1859 ; Canova vs. Comrs. of Bradford Co., 18 Fla., 512. 

Paragraph 28 of the return alleges that Columbia county 
has received from the R. R. Co. a large amount of divi- 
dends on the whole amount of stock, a pro rata share of 
which should be applied to the extinguishment of the 
bonds of Suwannee county. This shows a defence to the 
extent of the dividends applicable to the 258 shares of stock 
alleged to have been set apart to Suwannee county. 

Except the foregoing there are no material issues of fact 
presented by the return. 
The demurrer is overruled with leave to plead over. 
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The relators thereupon took issue upon the 14, 16, 17 
and 28 paragraphs of the return. 

Upon the issues of fact coming on to be tried, the respond- 
ents demanded a jury, and relators opposed the same, con- 
tending that all issues should be tried by the Court, andi 
was argued by counsel for the respective parties. 

The motion was denied, the following memoranda of 
views and authorities being filed by the Chief-Justice : 

On the motion of respondents that a jury be called to try 
the issues of fact. Statute of 9 Anne-refers to specific 
cases, viz: controversies between persons claiming offices 
and archives. 

The principles of pleading in such cases provided in that 
act have been adopted by the courts generally. 

At common law no issues were tried. The return was 
conclusive. But since that act issues have been allowed to 
be made up and tried. 

We have no statute requiring or authorizing such issues 
to be tried by a jury in this court. No such statute existed 
when the Constitution was adopted. 

Constitutional jurisdiction of the writ is conferred on 
this court, and the proceeding is at common law. 

The right of trial by jury preserved by the Constitution 
is not extended to cases where it did not exist before. 

Statute of 9 Anne, ch. 20; High Mand., p. 647; High 
Ex. Remedies, §448 ; Universalist Ch. vs. Columbia, 6 Ohio 
R., 446; Chumasero vs. Potts, 2 Mont., 265; Castle vs. 
Lawlor, 47 Conn., 340. 

Motion denied. 

The trial of the issues of fact then proceeded, and wit- 
nesses were examined orally, and documentary evidence 
introduced by both parties—and the cause was argued by 
counsel, and taken under consideration by the court, and at 
a subsequent day— ’ 
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The Cuter-JusticE delivered the opinion of the court 
upon the final hearing. 


The question submitted upon the final hearing of this 
cause is, whether as between Columbia and Suwannee 
counties there was such a “setting apart and transfer ” by 
Columbia county Commissioners to the county of Suwan- 
nee of so many shares of the capital stock of the A. & G. 
C. R. R. Co. “as shall be necessary to constitute a fair di- 
vision” of the stock held by Columbia county, upon the 
basis of the assessed valuation. Chapter 895, Laws of 
1858-9. 

It is agreed that of the one thousand shares held by Co- 
lumbia county, the proportion to which Suwannee county 
was entitled was 253 shares. Columbia county held a cer- 
tificate for one thousand shares, issued by the railroad 
company, which certificate was the evidence of ownership. 

On the setting apart and transferring to Suwannee 
county of 253 shares, the county of Columbia was entitled 
to the bonds of Suwannee county, for the face value of the 
stock, to wit: $25,300. 

The evidence submitted shows, by the records of the 
County Commissioners of Suwannee county, that on the 
12th day of February, 1861, a committee of the County 
Board of Columbia county met the Suwannee County 
Board and presented to them a paper signed and authenti- 
cated by the Columbia Board, dated February 5, 1861, re- 
citing that in consideration of $25,300, as well as in pur- 
suance of the actof the General Assembly, approved Dec. 
21, 1858, the Board of County Commissioners of the county 
of Columbia “do hereby set apart and transfer to the 
county of Suwannee, in said State, two hundred and fifty- 
three shares of stock in the Florida, Atlantic and Gulf 
Central Railroad Company, being the relative portion of 
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the one thousand shares of said stock now held by said 
county of Columbia to which said county of Suwannee is 
entitled upon a fair division thereof between the three 
counties of Columbia, Suwannee and New River, * * * 
and: we hereby authorize said county of Suwannee to re- 
ceive in her name certificates of said shares.” This was 
signed by the Commissioners of Columbia coufity under 
their seals. 

On the same 12th of February, 1861, at a meeting of the 
County Commissioners of Suwannee county, as shown by 
their records, they recite the tender to them by the Colum- 
bia Commissioners of the 253 shares of stock, and “ it is 
therefore ordered that we accept the transfer of said stock 
and that we issue our bonds for the above amount of twenty- 
five thousand and three hundred dollars to the Board of 
County Commissioners of Columbia’ county, bearing date 
with these presents. On motion it was ordered that J. 
Caraway be appointed a committee of one to procure 
bonds with coupons attached and tender to Columbia 
county for the stock transferred, at as early a day as prac- 
ticable.” 

On the paper presented by the Columbia Commissioners 
is indorsed the following, signed by the Commissioners of 
Suwannee county: “ Be it remembered, that on this, the 
12 day of February, A. D. 1861, that we, the County Com- 
missioners of Suwannee county, do hereby accept the 
within named transfer with all its legal bearings, and was 
entered upon the records of said court.” 

Columbia county is in possession of the bonds signed by 
the President of the Board of Commissioners of Suwannee 
county, with coupons attached, executed in pursuance 
of the foregoing order of the Commissioners of Su- 
wannee county, which bonds and coupons are the basis 
of this proceeding. Being the holder, she is presumed to 
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be the legal holder and owner by a delivery by the maker. 

The lawful delivery was denied, but there is no evidence 
to rebut the presumption of due delivery, arising out of 
the facts stated. 

But Suwannee county denies the consideration, to wit: 
the due “setting apart and transfer” of the stock of the 
railroad company, which is a condition precedent to the 
liability of Suwannee on her bonds. 

The paper presented by the Columbia County Commis- 
sioners to the Commissioners of Suwannee is an assignment 
by the Columbia County Commissioners to Suwannee 
county of two hundred and fifty-three shares of stock in 
the railroad company. It “set apart and transferred ” to 
Suwannee county 253 shares of the one thousand shares 
held by Columbia county. 

But it is objected that the transfer was not made upon 
the books of the R. R. Co. 

We have held in a previous opinion in this case that a 
transfer on the books of the R. R. Co. was not necessary 
to an assignment of the stock as between the contracting 
parties. A review of the authorities confirms this opinion. 

But they say the 1,000 shares were held in one certificate 
and no certificate for 253 shares of that stock was ever de- 
livered by Columbia Commissioners to Suwannee. It is not 
to be controverted that there was assigned to Suwannee 253 
shares of the stock. That assignment in law and in equity 
gave Suwannee county an interest in the stock of Columbia 
county to the amount named, and by the same act Columbia 
county parted with it. The certificates of stock are not stock 
but the tangible evidence of ownership. The assignment not 
only transferred the property called stock, but authorized 
Suwannee county to receive the certificates thereof in her 
own name. What more did she demand? She had the 
transfer of the property, she owned it, and she had the au- 


















JUNE TERM, 1884. 








State ex rel. Co. Com’rs v. Co. Com’rs—Opinion of Court. 








thority to procure the evidence of ownership of that property 
from the railroad company. She had the value, and all 
that was necessary to become a voter in the railroad com- 
pany was to obtain the certificate if she wanted it. Su- 
wannee accepted the transfer by assignment and ordered 
the unconditional delivery of the bonds, and the bonds were 
delivered as is shown. It does not appear that there was 
any obstacle to the “ transfer on the books of the company,” 
for it does not appear that Suwannee county ever applied 
for such transfer ; nor does it appear that any legal or equi- 
table right was ever denied her. 

Columbia county said to her, “we hereby assign the 
stock and when yon want stock certificates to represent 
what we have given you go and take them, you have our 
assent, and meantime we have the evidence of the owner- 
ship which is at your command, and so your title is indis- 
putable.” 

Did not Suwannee county become invested by the assign- 
ment with 253 of the 1,000 shares? Did she not become 
an owner, legally and equitably, with Columbia county in 
the 1,000 shares? Until Suwannee county chose to take 
possession of the muniments of title at her command, and 
so long as she allowed Columbia to hold those muniments 
as a constructive trustee, Columbia was liable to account for 
all profits which accrued upon the 253 shares. 

No authorities are produced to oppose this right of prop- 
erty in Suwannee county. None have been produced which 
deny her right to compel the issue of stock certificates in 
her own name if she desires to hold them. 

It is true that if an assignee of stock in an incorporated 
company chooses to permit it to remain registered in the 
name of the assignor, it may as a matter of law become 
liable to be seized for the debts of the registered owner, but 
that is the penalty of neglect to make a transfer on the 
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books of the corporation. Many of the cases cited by coun- 
sel are cases of this character. There can be no pretence 
that the value of this stock has been lost to Suwannee 
county for any such reason. There was no time while the F., 
A. & G. C. R. R. Co. was in existence that she could not 
have had her own name entered on the books of the com- 
pany by means of the assignment which she accepted ; and 
the courts would have enforced her right if the company or 
Columbia connty had been disposed to resist it. 

The stock books and records of the proceedings of the 
railroad company were put in evidence to show that the 
stock was registered in the name of Columbia county, and 
that her County Commissioners had, after the assignment 
of the 253 shares, still voted the 1,000 shares in the election 
of officers and the management of the affairs of the railroad 
company, electing citizens of Columbia county to its offi- 
ces and keeping the principal office within the county. 

But we do not see that this action or these circumstances 
affect the rights of Suwannee county. The Commissioners 
of Columbia county voted the 1,000 shares because they 
stood in their name on the books. The action of these 
County Commissioners was lawful for that reason. That 
Suwannee county was entitled to vote this stock upon mak- 
ing the proper application we cannot question. That her 
Commissioners neglected to take care of her interest was 
doubtless because they were satisfied that they were prop- 
erly cared for by their neighbors of Columbia. The stock 
remained her property notwithstanding she permitted other 
people to use it. 

There is no evidence to support the allegation of the re- 
turn that. the bonds were obtained by Columbia County 
Commissioners by means of any fraud or false representa- 
tion or pretence, or that any improper representations were 
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made to the Commissioners of Suwannee county of law or 
fact in the matter. 


2. In 








Nor is it shown that Columbia county received as divi- 
dends on account of the railroad stock anything of value 
for which she should account to Suwannee county in abate- 
ment of the amount due on its bonds. 
A peremptory writ is granted. 








Baars & Downine, PLAINTIFFS IN Error, vs. Gorpon & 


Stamp, DEFENDANTS IN ERROR. 


1. The bond required of plaintiffs on suing out an attachwent, to be 


signed by two securities, if joint, and not joint and several, is 
good under the statute. 

framing an attachment bond signed by the plaintiffs and two 
others, cond‘tioned that plaintiffs will pay all damages, &c., the 
two other signers are ‘‘securities,’’ whether so named in the 
writing or not. 


8. When a suit is commenced by filing a precipe for summons ad resp, 


and for a writ of aitachment against proper.y, the summons be- 
ing issued and served oa a peison not a de‘endant, and the at- 
tachment being served by levy on defendants’ property, a gene- 
ral appearance and obéairing time to plead by defendanis is a 
waiver of regular service of process ; and a dissolution of the at- 
tachment does not aba‘e the sui. 


4, Where two peisons affix their names against one seal or scrawl it is 


a good sealing. 


On September 13, 1883, plaintiffs in error, by their attor- 
ney, filed a preecipe for a summons and for a writ of attach- 
ment against the defendants’ property. An affidavit made 
by one of the plaintiffs was also filed stating that defend- 
ants were indebted to them in a sum stated and that de- 





fendants were non-resident. 
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A bond of plaintiffs and two other persons was filed and 
approved, to secure defendants against costs and damages 
by reason of improperly suing out the attachment. This 
bond was in terms joint and not several, binding themselves, 
their heirs, executors and administrators. The summons 
was returned by the sheriff, “ executed by leaving a copy 
with Captain Wygate, master of the steamship Nettles- 
worth,” September 14, 1883. The writ of attachment was 
served September 13, 1883, by levying on defendants’ inter- 
est in a steamship. 

Declaration was filed January 4, 1884, and the record 
recites that “on the 11th day of January, 1884, came the 
defendants, by E. A. Perry, their attorney, and entered 
their appearance herein.” February 2, 1884, the Judge 
made this order: “ For cause shown to enable pleas to be 
sent to Sunderland, England, for verification, time for de- 
fendants to plead in above cause is hereby extended to rule 
day of March, 1884.” 

On March rule day defendants’ default for not pleading 
was entered. 

On the 10th March, defendants’ attorney entered their 
motion to set aside the defaults for reasons specified, and 
“for a short extension of time to enable documents and 
pleas for defence to arrive.” On March 14, defendants’ at- 
torney entered motion to dissolve the attachment on the 
ground that the allegations in plaintiffs’ affidavit are un- 
true as to the debt or sum demanded ; and on the 16th 
April entered a further ground of motion to dissolve the 
attachment, because the bond is not such as is required by 
law. 

On April 21, defendants filed affidavit that the allega- 
tions in the plaintiffs’ affidavit are untrue as to the debt 
or sum demanded. 

On April 21, the Judge made an order granting the mo- 
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tion to set aside the default, with leave to defendants to 
plead. 

On April 25th, this order was modified by requiring de- 
fendants to plead instanter. 

On April 26th, default for want of a plea was entered 
by the court. 

On the same day the court entered an order dissolving 
the attachment. 

On the 30th of April, defendants’ attorney entered a mo- 
tion that the suit stands abated and dismissed from the 
court, “ because the suit and the only suit in which there 
can be any claim of service of process, and to which it can 
be claimed the defendants have in anywise appeared, was 
commenced by attachment, and the same has been, on mo- 
tion, dissolved before plea to the action.” 

In support of this motion counsel made affidavit that his 
action in the cause was taken with reference to the attach- 
ment only, and that he had no notice that it was claimed 
that a personal suit by summons had been commenced un- 
til afterwards and during the then present term. 

On May 38d, the court entered judgment dismissing the 
suit with costs against plaintiffs, who now assign for error: 
1. The opening of the default. 2. The dissolution of the 
attachment. 3. The dismissal of the suit. 


W. A. Blount for Plaintiffs in Error. 
E. A. Perry for Defendants in Error. 


I. The first assignment of error cannot be considered 
here, for “ neither party will be permitted to surprise or 
mislead his adversary, or to make objections which might 
have been obviated had they been presented for the con- 
sideration of the court below.” Southern Life Insurance 
Company vs. Cole, 4 Fla., 359-363. 
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The lack of affidavit might readily have been obviated, 
had objection been made and affidavit required. 

II. The court did not err in dissolving the attachment. 

If by inspection ot the record it could be presumed that 
there were no other grounds for the dissolution, the disso- 
lution was properly made, “ because the bond is not such 
as required by law.” 

Ist. It is not so executed as to constitute it the bond of 
the plaintiffs or even of either one of them without evi- 
dence aliunde. 

The jurisdiction of the court or clerk to issue attach- 
ments is of such special character, and so limited by stat- 
ute, that all the matters requisite to give jurisdiction must 
appear upon the face of the proceedings and the “ bond 
must stand or fall upon its own merits,” and the require- 
ments necessary to give jurisdiction can neither be supplied 
or supplemented by presumptions. Wark vs. Titus, 12 
Fla., 628. 

The plaintiffs as partuers were not invested with any 
right to use a common seal, or to make a bond in their 
firm name. 

It is a rule that an obligor must be sued by the name un- 
der which he has bound himself. 1 Chitty Pldg., 265, 
(16 edition); 2 Chitty Pldg., 4. 

The statute, in requiring plaintiff to enter into bond, 
clearly contemplates that he or they shall so execute his 
or their bond that the defendant can at law enforce the ob- 
ligation. 

Suit upon a bond could not be maintained against a firm 
instituted simply against it in its firm name. 

Partners may unitedly do business in and bind them- 
selves by the firm name outside, but when required to en- 
ter the portals of a court or to doany act therein, they must 
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come as individuals, otherwise they would be enjoying a 
privilege confined to corporations. 

That the Legislature contemplated a bond formal in all 
its parts, and that the attachment may be dissolved by 
reason “ of any informality in the same,” is evident from 
Section 10, Act of 1834. McClellan’s Dig., 113, §15. 

2d. But a still more serious, a fatal, objection to the bond 
is its form and character. It is a mere joint bond—a kind 
ot bond not contemplated in a requirement of a bond of a 
principal, “with at least two good and sufficient securities,” 
for the purpose intended by the statute. 

That jurisdictional requirement intended to give the de- 
tendant all the security of the obligation of not only the 
principal but of both of the securities and their estates. 

This the defendant could only have by a joint and sev- 
eral bond such as is always contemplated in such require- 
ment. 

The plaintiffs in making their obligation only a joint 
obligation not only ignored the common understanding of 
such a requirement, but they ignored and disregarded the 
practice of half a century under the statute, and the legis- 
lative construction of the requirement as seen in the form 
prescribed for an attachment bond under this statute in 
Justices’ courts. Thompson’s Dig., 486. 

The purpose of the statute would be frustrated and the 
defendant most seriously prejudiced by substituting a joint 
for the contemplated joint and several bond. 

In case the securities and the principal enter into a joint 
bond, and one of the securities dies, there is left to the 
defendant not the security afforded and intended by the ob- 
ligation of a principal and at least two securities, but only 
his right of action against the principal and one security, 
while if the bond be joint and several, he has his right of 
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action against the principal and the two securities no mat- 
ter if one or all the obligors die. 

Mr. Addison lays down the distinction in these words: 

“Tf one of several joint contractors dies, the survivors 
must be sued to the exclusion of the personal representa- 
tives of the deceased; but if the contract be a joint and 
several contract, the action may be brought either against 
the personal representative or the survivors.” Addison.on 
Contracts, 969, (mar. p.); also U. S. vs. Price, 9 How., 83- 
91—et seq. 

Thus, aside from the tact that by adopting the form found 
in Thompson’s Dig., the General Assembly gave a legisla- 
tive construction to the statutory requirement which 
is greatly strengthened by the uniform practice since 1834, 
it is clear a mere joint bond does not meet the evident in- 
tent of the legislature in providing for “two good and 
sufficient securities.” The intent evidently was that the 
defendant should have his right of action against the two 
—which he has if the bond is joint and several even though 
one or both die, while if the bond is made like the bond 
here, a mere joint bond, the death of one of the two secu- 
rities leaves him with a right of action only against the 
principal and one security, and the death of the two secu- 
rities leaves him nothing but a right of action against the 
principal, thus entirely evading the very purpose in requir- 
ing two securities. Two securities are required, no matter 
how secure a bond by the principal alone or by the princi- 
pal with one security might make the defendant. 

The purpose of the requirement can only be met by a joint 
and several bond. 

How can a bond like this secure to a defendant in attach 
ment what the legislature clearly intended he should have 
—a right of action agairist the estates of the principal and 
“at least two good and sufficient securities ? ” 
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The court will not fail to observe that the statute re- 
quires not merely two good and sufficient sureties, bat two 
good and sufficient “ securities,” and to constitute two good 
and sufficient securities, the estates of both and each of the 
sureties must be bound,even though one or both should die— 
which can only be done by a joint and several bond. 

In case of death of one or both securities, defendants 
would have no remedy even in equity. 

“ For equity will not hold a surety liable when he is dis- 
charged at law, and in case of a joint obligation and of the 
death of the surety, the remedy at law is gone as it respects 
the legal representatives of the surety.” 

“Tf the obligation is joint and several a suit at law may 
be sustained against the representatives.” Fielden vs. Lah- 
ens, 6 Blatchf., 524. 

“ Where a party whose obligation to pay arises from his 
contract only—e. g. a surety—is discharged at law, and 
where there has been neither fraud nor accident, equity 
will not extend his liability.” U.S. vs. Archer, Ist Wal. 
©. C., 173; U.S. vs. Price, cited supra. 

Without the legislative construction universally followed 
for fifty years, there could be no difficnlty in arriving at 
the conclusion that the intention of the statute was that 
the property of the principal and of at least two good and 
sufficient securities should stand charged with the liability 
assumed in favor of a defendant in attachment. 

III. The court did not err in the dismissal of the suit. 

The suit dismissed is the suit by attachment, notice of 
the institution of which was advertised—which advertise- 
ment brought the defendants in to defend that suit. It 
did not require them to defend a different suit—a suit com- 
menced by the issuing of a summons. 

There were two distinct suits, and the court below has 
only been called upon by the defendants or by the plaintiffs 
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to notice the one of which the defendants had notice by 
publication—the suit commenced by attachment, the pro- 
cess in which was the writ of attachment and the notice, 
the advertisement. As to the suit by summons, it stands 
as it has always stood—upon the plaintiffs’ preecipe and 
upon an unserved summons. 

Following in the same line as the decision of this court 
in Loring vs. Wittich, 16 Fla., 623, the Supreme Court of 
Illinois, June Term, 1877, “ where plaintiff brought suit in 
assumpsit and at the same time sued out a writ of attach- 
ment in aid of the former, which was levied on property of 
defendant, the defendant making defence to the writ of at- 
tachment, but none to the suit in assumpsit, the plaintiff 
obtaining judgment thereon by default, on an appeal to re- 
verse the judgment against the defendant because it was 
rendered while he was in court making defence to the writ 
of attachment, held that there was no error in such a pro- 
ceeding, the two branches of the suit being distinct and in- 
dependent.” Schulenburg vs. Farwell, cited from Cen. Law 
Journal, Vol. V, 169. 

Had the plaintiffs been able to execute their process in 
the personal suit in assumpsit, the court would have had 
jurisdiction to render default in that suit and follow the 
default by final judgment, as in Loring vs. Wittich and 
Schulenburg vs. Farwell, cited supra. 

But without such service in that suit the court had no 
jurisdiction to take a single step in it—not even to dismiss 
it—and the whole record shows that the plaintiffs did not 
ask of the court, and the court did not presume or pretend 
to take any action in the suit in assumpsit. 

The defendants’ obtaining extension of time to defend 
was not claimed in the court below to have any reference to 
anything but the suit by attachment. See aftidavit of plain- 
tiffs’ attorney, Record, p. 24. 
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The court held, it may be properly, that the obtaining 
such extension of time amounted to an appearance in the 
suit by attachment, and the court construed the term plea 
in the order obtained as signifying the plea to the declara- 
tion (which was the declaration in the attachment suit, as 
is evident from the time of filing,) instead of, as intended by 
the attorney, as any defence to the attachment, whether 
plea in abatement for want of jurisdiction, as in Kennedy 
vs. Mitchell, cited supra, or other defense. 

The court below was never asked by the plaintiffs, and 
never thought of extending such intervention on the part 
of the attorney to an appearance to a suit in which there 
had been no sort of notice given to the defendants. 

And it was certainly too late for the plaintiffs to ask it 
after the court had decided against them in the attachment 
suit. 
Of course no effect can be give to the clerk’s statement in 
the transcript, page 13, that the defendants came and en- 
tered their appearance. Such statement is no part of the 
record of the court below, and the affidavit of plaintifis’ at- 
torney, page 24, shows that the only basis of the claim that 
there had been any appearance prior to the motion to 
dismiss was the order allowing defendants further time to 
bring in their defense. 

The plaintiffs have the indisputable right to keep in the 
court below their precipe and unserved summons—and the 
court has not sought to deprive them of the right. 

But as to the suit by attachment—the suit advertised 
by them—inasmuch as the attachment was “ dissolved be- 
fore plea to the action,” the suit was by force of the statute 
abated and dismissed from court. McClellan’s Digest, p. 
116, sec. 27. 

The court below could not substitute either lapse of time 
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or neglected duty to plead or anything else for a “ plea to 
the action.” Nothing but a plea to the action could give 
the court jurisdiction to rendera judgment in the suit after 
the dissolution of the attachment. There could be no bet- 
ter evidence of no plea to the action than a default for want 
‘thereof, and such default could in no wise operate to defeat 
‘the plain provision of the statute. 

The action of the court below should be affirmed with 
costs. 


Tue Cuter Justice delivered the opinion of the court: 


As to the first error assigned, the opening of the default, 
which, by the statute, is within the sound discretion of the 
court,we cannot say that there was any abuse of discretion. 
Russ vs. Gilbert, 19 Fla., 54. But there was a subsequent 
detault entered against defendants, which was not set aside 
except by the effect of the final judgment. 

2. As to the dissolution of the attachment, it appears by 
the record and by the briets of counsel that it was dissolved 
on the ground that the bond was joint and not several as to 
the principals and sureties; or that it was signed by only 

ne of the principals, signing in the copartnership name. 
The precise ground of dissolution of the writ is not stated. 

The statute requires that the plaintiff shall by himself or 
his agent or attorney enter into bond with at least two suffi- 
cient securities. That this paper was a bond is not denied, 
but it is claimed that it is not a several obligation, and that 
it is not such a security as the law contemplates, because in 
case of the death of one of the securities there is no remedy 
against the representatives of the deceased joint obligor. 
‘This is not a legitimate question here. This bond is signed 
by the principals and by two others, binding not only them- 
‘selves but their executors and administrators. These two 
others are securities, parties who have bound themselves 
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with the parties to the suit to secure performance by the 
latter according to the condition of the bond. 

As words of severalty are not employed in the statute, a 
joint bond is a compliance with the law. This was ex- 
pressly held in Pickersgill vs. Lahens, 15 Wallace, 140. 

The objection that the bond was signed by the copart- 
nership name is not sustained by the copy of the record be- 
fore us. The names of both the partners are attached as 
signers, and though they both sign against one seal, it is a 
good sealing. 1 Fla., 52. 

As to the signing of attachment bonds by one partner in 
the partnership name, see Jeffreys vs. Coleman, 20 Fia., 
536 ; Ross, Keen & Co. vs. Steen, ib., 443. 

The other ground of the motion to dismiss, to wit: the 
denial of the allegation as to the debt or sum demanded, 
does not appear to have been passed upon. There was no 
trial of the issue made on that subject. 

3. As to the dismissal of the suit. 

It appears that the suit was commenced by filing a pre- 
cipe for a summons ad respondendum against defendants and 
an attachment against their property. The summons was 
issued and returned served on a person not a defendant. 
The attachment was executed by levying upon property. 
What publication was made, if any, does not appear. The 
writs were issued in September, and in January following, 
after declaration filed, the defendants entered their appear- 
ance by attorney, and on showing cause and “to enable 
pleas to be sent to England for verification,” time for de- 
fendants to plead was extended by order of the Judge. 

Again, on moving to set aside a default, defendants’ 
counsel placed the motion on the ground that the docu- 
ments and pleas for defence had been posted, but had not 
arrived. . ‘ , 
This must be held to be a general appearance by the de- 
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fendants to the suit commenced by the filing of the preecipe. 
The papers were on file and were notice to them, when 
they appeared, of the manner of commencing the suit. 
The fact stated by the attorney that he did not know that 
a summons had been issued and supposed the suit was 
commenced by attachment, does not alter the fact that the 
files of the court afforded all the means of knowing the na- 
ture of the suit and of the process. 

By appearing to the action the defendants placed them- 
selves precisely in the situation in which they would have 
stood had process been served upon them. Pollard vs. 
Dwight, 4 Cranch, 421; 8. P., 3 Cr., 496; 8 Wheat., 699 ; 
Pearce vs. Thackeray, 13 Fla., 574; Smith vs. Bulkley, 15 
Fla., 66. 

The judgment dismissing the suit, and the order dissolv- 
ing the writ of attachment, are reversed. 








Eppinc, Bettas & Co., PLAINTIFFs IN Error, vs. Gro. W. 
Rosrnson, DEFENDANT IN ERROR. 


1. The County Court has general and exclusive jurisdiction, by the 
statute, to grant letters of administration upon the estates of 
deceased persons. The order granting letters is the exercise of 
jurisdiction, involving the adjudication or jurisdictional facts. 
The judgment cannot be attacked collaterally by proof ali- 
unde the record to disprove the jurisdictional facts already adju- 
dicated by the County Court. 


2. But the County Court is not a court of general jurisdiction in the 
course of the common law, and the rule of presumptions, as to 
jurisdiction not appearing of record, is not applicable to this 
court. Its jurisdiction should appear by its records, and when 
its records and proceedings do not disclose jurisdiction in a par- 
ticular case, they may be attacked in any collateral proceeding 
by showing the absence of jurisdiction. 
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3. Yet there are two exceptions to the rule that the order and judg- 
ment of the County Court cannot be impeached collaterally by 
proof outside the record, to wit : the fact that the supposed in- 
testate is not dead, and the fact that letters have already been 
lawfully granted in the State and not revoked. In such cases 
jurisdiction is impossible. 

4. The provisions of the statute that foreign administrators may bring 
suits in this State, and that special letters of administration may 
be obtained by one specially authorized by foreign representa- 
tives, for the collection of debts due the deceased, are not ex- 
clusive of the power to grant letters generally within the State 
in cases provided by law. 

5. The term ‘‘goods” embraces bills, notes and choses in action 
wherein money is due, where that word is used in the statute re- 
lating to the granting of letters of administration in this State 
upon the estate of a person dying out of this State possessed of 
‘“‘goods and chattels’’ in this State. Such evidences of debt 
are assets of estates. 

6. A plea that letters of administration were improperly granted and 
void because deceased left no goods, chattels or lands in this 
State, deceased having died out of the State, and that the County 
Court was without jurisdiction to grant letters as appeared upon 
the face of the records of the County Court granting, the letters is 
a good plea that the letters are void. 

7. A plea in such case simply alleging the absence of certain jurisdic- 
tional facts, but not averring that the County Court has not ad- 
judicated upon these facts, (the granting of the letters being 
prima facie evidence that the court had so adjudicated, ) is not a 
good plea that the letters were void. The judgment of the 
County Court granting the letters is generally conclusive as to all 
matters properly before it, including jurisdictional facts, until 
reversed or set aside by direct proceedings, with the exceptions 
before stated, and the facts so adjudicated cannot be re-exam- 
ined collaterally. 


This is an action upon a bond given by one Hirschfelder 
as principal, and Robinson as surety, under the following 
circumstances: Plaintiffs commenced an action at law 
against Hirschfelder, to recover an alleged indebtedness. 
Hirschfelder then filed his bill in equity, praying an ac- 
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counting between the parties, and obtained a decree that 
the suit at law be stayed upon his giving a bond with se- 
curity, conditioned that Hirschfelder pay whatever amount 
might be decreed to be due from him to plaintiffs. The 
bond was executed with Robinson as surety. Pending the 
accounting Hirschfelder died and letters of administration 
were granted to one Tate, who was,as administrator, made 
a party to the suit. 

Such proceedings were then had that the court decreed 
that upon the accounting there was found due to plaintiffs 
(defendants in the equity suit), on the 15th August, 1882, 
including interest, over four thousand dollars, and this 
money not being paid, plaintiffs commenced suit upon the 
bond. 

Defendant pleads: 

Ist. “ As to the appointment of Walter Tate, admin- 
istrator of the estate of said Y. 8S. Hirschfelder, alleged in 
said declaration, that the said Y. 8. Hirschfelder was never 
a resident of Florida, but for many years prior thereto, 
and at the time of his death, mentioned in said declaration, 
had been and was a resident of the State of Alabama, and 
died at a place out of the State of Florida, and at the time 
of his death was not possessed of any goods, chattels or 
lands in any county in this State, by reason whereof the 
appointment of said Walter Tate, (which defendant avers. 
was procured by the plaintiffs in this action, and not by 
the production of legal authority from the representative 
of the deceased, Hirschfelder, qualitied by law in the State 
of Alabama,) was without any authority ot law or juris- 
diction in said County Court of Escambia county, as ap- 
pears upon the face of and by the records of said County 
Court, and was and is altogether void and of no effect.” 

2d. “There was no final determination of the case be- 
tween the plaintiffs in this suit and the said Y. 8. Hirsch-~ 











— a 











JUNE TERM, 1884, 








Epping, Bellas & Co. v. Robinson—Argument of Counsel. 








felder, as pending said suit the said Y. 8. Hirschfelder 
died, as stated in said declaration, and no legal representa- 
tive of said deceased party revived said suit, nor was any 
legal representative of said deceased party made party to 
said suit, for defendant says that said Y. 8. Hirschfelder 
died at a place out of the State of Florida, and at the time 
of his death was not possessed of any goods, chattels or 
lands in this county, nor were there any debts due to said 
deceased, Hirschfelder, from persons living in this county 
for the collection of which the said Tate, or any other per- 
son, produced or had legal authority from the representa- 
tives of the deceased, Hirschfelder, to be appointed admin- 
istrator.” 

The plaintiffs demurred to both pleas and gave as ground 
of the demurrer to each, that “ the said plea does not state 
tacts which show that the letters of administration of said 
Walter Tate were void.” 

The court below overruled said demurrers and sustained 
the pleas. 

Whereupon plaintiffs replied, setting up that Baars, one 
of the plaintiffs, was a citizen and resident of Escambia 
county, and that said Hirschfelder, in his bill in chancery, 
to stay the suit at law for an account, claimed that the 
plaintiffs were indebted to him in a sum greater than plain- 
tiffs’ claim against him and was prosecuting said suit to re- 
cover the same. 

To the said replications defendant, Robinson, demurred. 
The court below sustained the demurrers, and rendered 
judgment for defendant. 

Plaintiffs bring error upon the rulings. 


John A. Henderson for Plaintiffs in Error. 


The pleas profess to show that Tate’s letters of adminis- 
tration are void. 
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But the presumption of law being in favor of jurisdic- 
tion, it must be assumed to have existed*until the negative 
of every jurisdictional fact overthrows it. 

According to the pleas, there can exist no legal status 
for an administration in this State, in the case of a person 
having no domicile in it, and who dies beyond, and leaves 
no property within its limits. 

If that be true, the plaintiffs have nocase. But if a 
debt, claimed and asserted by the decedent, at the time of 
his death, against persons resident in Florida, creates such 
a status, the pleas are bad because they do not deny the ex- 
istence of such chose in action. 

At common law the Ordinary’s power to appoint an ad- 
ministrator never fails when there are assets within his ju- 
risdiction. Toller’s Ex., 76-7; 1 Williams’ Ex., 226 ; Lo- 
max Ex., 278, 423; Bacon Abrg., title Ex. H. 2. 

Debts of every description are assets. 3 Williams’ Ex., 
§$$1669-1772; Ruggles vs. Sherman, 14 John., 446 ; 8 Sm. 
and M., 682; Record vs. Howard, 58 Me., 225; 1 Ala., 
594; 18 N. J. L., 75; 12 B. Munro, 504. 

The existence of such assets gives a status for an admin- 
istration in the domicile of the debtor, for a foreign admin- 
istrator could not sue for them. Story Con. Law, $513 ; 
Wharton Id., $604. 

Neither the statute which authorizes a foreign adminis- 
trator to sue, (McClellan’s Dig., 97, $73,) nor that author- 
izes the issue of letters of administration to the agent of 
such an administrator, (Ibid, 77, $4.) by necess ary implica- 
tion divest the County Judge of the common law power to 
appoint an administrator, when a debt exists in this State, 
and neither the administrator of the domicile is enforcing 
its payment, nor an agent of his is applying for or has ob- 
tained letters. 

The language of both statutes is permissory, “ may be 
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granted ” in the first case, and shall be “authorized ” in the 
second. 

Similar legislation in Kentucky has received a like con- 
struction as that for which we contend. Moore vs. Tannee’s 
Adm’r., 5 Mon., 43. 

Permission to proceed’ on a foreign probate, is not the 
laying down of an exclusive, but an accumulative remedy. 
Arnold vs. Arnold, 62 Ga., 637. 

The appointment of Tate as administrator was the ex- 
ercise of jurisdiction by a court with exclusive power over 
the subject. Its order in the exercise of jurisdiction binds 
all the world. 16 Ohio St., 455. 

If there had been no estate of any kind, belonging to 
the decedent in Escambia county, neither “choses in action” 
and pending suit, nor property of any kind, nothing to 
give the court jurisdiction, the appointment was not void. 
Fisher vs. Bassett et al.,9 Leigh, 119. And was good un- 
til revoked. Ibid. And cannot be impeached collaterally. 
62 Ga., 627; 65 Ga., 412; 55 Texas, 493; 31 Ind., 456; 
65 Mo., 250; 16 Ohio, 455, and 9 How., 319. 

The legal title to all property, including choses in action, 
vests in the administrator. 18 Conn.,110. There is no 
fixed rule in regard to property, having no fixed situs, and 
the jurisdiction of the administrator is left to depend 
largély upon what may be required tor the attainment of 
justice, in each case as it may arise. Wells et al., vs. Mil- 
ler, Adm’r. 

Says C. J. Shaw, in Wheelock vs. Price, 6 Cush., 289, 
“perhaps it is not material that the jurisdiction under 
which the Probate Court granted letters, were funds 
which never went to the administrator.” 

I refer the court to the case of Johnson vs. Beagley, 65 
Mo., 250, as affirming the doctrine that the grant of letters 
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is the conclusion of the jurisdictional question in all collat- 
eral matters. 

The purpose of the replications was to show affirma- 
tively what might justly be inferred from the pleas, the ex- 
istence ot a chose in action claimed, and being enforced at 
law, by Hirschfelder, at the time of his death, against a 
citizen of Florida. 

That the demand he was asserting by suit might be suc- 
cessfully met by plea of set-off, counter claim or other de- 
fence, could not affect the question of jurisdiction. 

A debt, no matter what its form, is but a chose in action, 
to be asserted and enforced by suit, at the risk of a succes- 
ful defense. 

If the administrative status is made to depend upon the 
result of a suit for a debt, and not upon the claim asserted 
by the decedent in his life time, this absolutely would fol- 
low: the jurisdiction of the County Judge would be de- 
pendent upon an event which could never occur until he 
had first exercised the jurisdiction of appointing an ad- 
ministrator. 


E. A. Perry for Defendant in Error. 


The court did not err in sustaining defendant’s pleas and 
overruling the demurrers thereto. . 

The first plea sets forth that Hirschfelder had never re- 
sided in the State, died out of the State and left no goods, 
chattels or lands in Escambia or any other county in the 
State, facts which make it utterly impossible that any gen- 
eral administrator could be appointed in any county in the 
State. 

Such is not only the law of Florida, (McClellan’s Digest, 
page 77, §3, Emmerson vs. Ross, 17 Fla., 122-127, where 
this court points out what is necessary to give jurisdiction 
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to Probate Courts in Florida to appoint administrators) 
but such is the law everywhere; thus “ the opening of a 
succession and the appointment of an administrator in a 
parish where the deceased never has resided nor owned 
property therein at the time of the death, are absolute 
nullities, and any and all proceedings had, and all judg- 
ments rendered against the succession, are void.” Milten- 
berger vs. Knox, 21 La. Ann., 399; Patillo vs. Barksdale, 
22 Ga., 356. 

Two jurisdictional facts must have existed to give the 
Probate Court of Escambia county jurisdiction to appoint 
an administrator—the death of the intestate and possession 
at the time of death of goods, chattels or lands in the 
county. 

Unless Hirschfelder, when he died in Alabama, was pos- 
sessed of goods, chattels or lands in Escambia county, 
Florida, the appointment of Tate as his administrator is 
void as much as it would be if Hirschfelder still lived. 
Perry vs. St. Joseph, &c., R. R. Co., 29 Kansas, 420. 

But the statute law of Florida provides in a certain 
ease for a special administration, subordinate and auxiliary 
to the general administration, for a special and limited pur- 
pose, viz: to collect a debt due from a citizen of a county 
of the State to the decedent of another State. 

The second plea states that Hirschfelder died at a place 
out of the State of Florida, and at the time of his death 
was not possessed of any goods, chattels, or lands in Es- 
cambia county, nor were there any debts due to said de- 
ceased Hirschfelder from persons living in said county, for 
the collection of which the said Tate or any other person 
produced or had legal authority from the representatives 
of the deceased to be appointed administrator, thus deny- 
ing the existence of such facts as are necessary to give the 
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Probate Court jurisdiction to appoint the special auxiliary 
administrator by the statute provided for. 

But plaintiffs argued in court below that the Probate 
Court had a common law jurisdiction beyond the statutory 
limitation of their powers, and contend that any claim or 
supposition of a debt may be the foundation of the special 
administration which the statute makes dependent upon 
the existence of “ debts due,” and debts of such importance 
and character as to induce the representative of a deceased 
non-resident to give legal authority for the auxiliary ad- 
ministration for their collection. 

The purpose of this statute is merely to clothe the le- 
gally authorized agent of the representatives of the de- 
ceased with such administrative power as will enable him 
to collect the debt, and the court is vested with no power 
beyond that. However it might have formerly been in 
England, and may now be in some of the States, in Florida 
there must be a “debt,” not a claim, or supposition of a 
debt. 

Leaving out of view the necessity of “legal authority 
from the representatives of the deceased” to have given the 
County Court jurisdiction to grant letters of administra- 
tion “for the collection of such debts,” there must have 
been “ debts” or debt, fur where the Legislature uses the 
term debts it cannot be construed to mean a claim or sup- 
position of a debt. 

So if we were to adopt the plaintiffs’ theory as a substi- 
tute for the law of Florida, and ignore the necessity for the 
*‘ legal authority from the representatives of the deceased,” 
there would still remain the two facts necessary to sustain 
Tate’s administratorship : 

1st. The death of Hirschfelder. 

2d. The existence in the county of a “debt due” to 
Hirschfelder. 
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Both being jurisdictional facts, are in the same degree es- 
sential. 

Now, if administration had been granted upon the sup- 
posed death of Hirschfelder, when in fact he was still 
alive, it is admitted the administration would have been. 
void ab initio. 

In like manner, if administration had been granted upon 
the production of “ legal authority from the representatives. 
of the deceased,” upon a supposed debt due to him from 
the plaintiffs, when in fact there was no debt due to him, 
the administration would be for like cause void ab initio. 
Perry vs. St. Joseph R. R. Co., cited supra. 

By the laws of England there must have been bona no- 
tabilia of at least £5. Then if that is higher law than the 
Florida statutes, there must have been in Escambia 
county assets—bona notabilia of at least £5. But it ap- 
pears from plaintiffs’ declaration itself that the claim or 
supposition upon which administration was granted instead 
of being assets or bona notabilia of at least £5, is 0O— $4,- 
045.58. 

Where then do we find the essential fact, a debt due to 
Hirschfelder in Escambia county ? 

It the supposition had proven to be a fact, then there 
could have been no decree in favor of the plaintiffs against 
Tate. The supposition proving to be groundless, there was 
nothing upon which to base administration, and Tate’s ap- 
pointment was without an essential jurisdictional fact, and 
void. 

The plaintiffs, to make a party against whom they can 
_ take a decree, suppose a debt due to Hirschfelder from them. 
Having used the supposition of a debt for that purpose, 
they turn around and show that instead of a debt due to 
Hirschfelder, the supposition turns out to be a big debt due 
from Hirschfelder to them. 
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As well might the plaintiffs have procured Tate to be ap- 
pointed administrator of their debtor, Hirschfelder, in his 
life time, have proceeded and taken their decree against 
Tate, as his administrator, and then used that decree as a 
cause of action against Hirschfelder. 

When we consider, instead of leaving out of view, the 
statutory requirement of the “ legal authority trom the rep- 
resentatives of the deceased,” it would seem that no room is 
lett for argument to sustain plaintiffs’ theory. 

There must not only be in fact a “debt,” but a debt to 
collect which the representatives of the deceased are willing 
to incur the expense of an auxiliary administration by one 
whom they duly authorize. 

The same argument disposes of plaintiffs’ claim that the 
court below erred in sustaining the demurrers to the repli- 
cations. 

Upon point raised by plaintiffs here, which was not raised 
in court below, that appointment of Tate cannot be in- 
quired into in this suit, defendant cites: Budd vs. Long, 
13 Fla., 309; Comstock vs. Crawford, 3 Wal., 396, 402-3; 
Thompson vs. Talmer, 2 Peters, 157, 163, 169 ; Elliott vs. 
Pursal, 1 Peters, 8329, 340; Hayes vs. McNealy, 16 Fla., 
409; Price vs. Winter, 15 Fla., 103; Griffith vs. Frazier, 
8 Cranch., 12, 23, 24, 28, 29, 30. | 

The court may of course inquire into jurisdiction collat- 
erally. 


Tue Cuter-Justice delivered the opinion of the court. 


It was said in Emerson vs. Ross, 17 Fla., 122, 127, that 
the Probate Judge had a general and exclusive cognizance | 
of the matter of granting letters of administration. That 
the only facts necessary to give the Probate Court jurisdic- 
tion were the death of the intestate and possession at the 
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time of his death of any goods, chattels or lands in any 
county in this State. And that the grant of letters in that 
county carries the right to execute the trust until it is va- 
cated or set aside by some direct proceeding. The court 
looked into the record to ascertain whether it disclosed that 
the Probate Court had jurisdiction to grant letters of ad- 
ministration in the case then under examination collater- 
ally. 

In Price et al. vs. Winter, 15 Fla., 66, 99, the court, upon 
the jurisdiction of the Probate Court being questioned in a 
collateral proceeding, examined the record and proceedings 
in the Probate Court to ascertain whether it had jurisdic- 
tion of the matter in question and of the parties. 

In Budd vs. Long, 13 Fla., 309, it was said that a collat- 
eral inquiry into the regularity of proceedings of a court of 
record will not be allowed except to show an absence of 
jurisdiction. 

“Tt is well settled,” says Mr. Justice Field, in Comstock 
vs. Crawford, 3 Wall., 403, “ that when the jnrisdiction of 
a court of limited and special authority appears upon the 
face of its proceedings, its action cannot be attacked for 
mere error or irregularity. The jurisdiction appearing, the 
same presumption of law arises that it was rightly exercised 
as prevails with reference to the action of a court of supe- 
rior and general authority.” 

The question then before the court was the action of a 
Probate Court in the appointment of an administrator. 
The court say further, “ that the sufficiency of the proof upon 
which the court took its action is not a matter open to con- 
sideration in a collateral manner. It does not touch the 
question of jurisdiction.” 

In Alabama, it is said, “as this (the County Court) is a 
court of limited jurisdiction everything necessary to give 
the court jurisdiction should appear on the record ; it must 
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be shown affirmatively that the court has power to act.” 
Taliaferro, Admr., vs. Bassett, 3 Ala., 670, 674; Miller vs. 
Jones, Admrs., 26 Ala., 247; Elliot vs. Piersoll, 1 Pet., 
340. 

The presumptions indulged in support of the judgments 
of superior courts of general jurisdiction arises with respect 
to jurisdictional facts concerning which the record is silent. 
These presumptions attach to proceedings which are in ac- 
cordance with the course of the common law. Gilpin vs. 
Page, 18 Wall., 350, 365. 

These general rules, sustained by a mass of authorities, 
will not be seriously questioned. Nor can it be questioned 
that the Probate Court, though it is a court of general and 
exclusive jurisdiction in the matter of granting letters of 
administration, is not a court of general jurisdiction of 
“ proceedings in accordance with the course of the common 
law.” Its jurisdiction is expressly defined and limited by 
the Constitution and statutes of the State. And it may 
acquire jurisdiction in the manner prescribed by law and 
not by a resort to presumptions not growing out of patent 
facts. 

Letters of administration are prima facie evidence of the 
official title of the administrator, but if the order of the 
court granting the letters be made without having first ob- 
tained jurisdiction of the particular case, and the absence 
of it appears by the record, presumptions cannot be indulged 
in to supply the deficiency. 

The finding ot a domestic court of general jurisdiction 
in regard to jurisdictional facts on which its judgment is 
based is conclusive against all collateral attacks, except in 
cases where the record of its own proceedings disclosed 
their nullity by showing that jurisdiction had never at- 
tached in the particular case. Brockenborough vs. Melton, 
55 Texas, 493; Arnold vs. Arnold, 62 Ga., 627; Taut vs. 
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Wicgfall, 65 Ga., 412; Dequindere vs. Williams, 31 Ind., 
456 ; Johnson vs. Beazley, 65 Mo., 250; Shroyer vs. Rich- 
mond, 16 O. St., 455; Abbott vs. Coburn, 28 Vt., 663; Ir- 
win vs. Scriber, 18 Cal., 499 ; Quidort vs. Fergeaux, 18 N. 
J. Eq., 472; Galpin vs. Page, 18 Wall., 350, 365 ; Randolph 
vs. Bayne, 44 Cal., 366; Fisher vs. Basnett, 9 Leigh, 119 ; 
s. c., 38 Am. Dec., 231, notes. 

This is the approved general doctrine in nearly all the 
States. The courts in Wisconsin and Kansas seem to per- 
mit an inquiry into jurisdictional facts, by plea and proof, 
for the purpose of impeaching jurisdiction. A similar rule 
formerly prevailed in Massachusetts at an early day, but it 
was changed by the Legislature. 

The above rule as generally established in this country is 
subject to two exceptions, viz: where the supposed intes- 
tate is not dead; and where there is an administrator al- 
ready legally in office. Griffith vs. Frazier, 8 Or., 9, 23; 
Andrews vs. Avery, 14 Grattan, 229, 236. 

Now the first plea avers that the jurisdictional facts were 
wanting, and that the appointment of the administrator 
“ was without any authority of law or jurisdiction in said 
County Court of Escambia county, as appears s upon the face 
of and by the records of said County Court.” 

The demurrer to this plea admits, for the purposes of 
pleading, that the jurisdictional facts did not exist and that 
this appears by the record of the County Court. The judg- 
ment of the Circuit Court overruling the demurrer to the 
first plea was theretore correct. 

The statute prescribes the cases in which the County 
Court may grant letters of administration. McClellan’s 
Dig., 77, Act of Nov. 20, 1828. The Act of Aug. 4, 1868, 
ch. 1627, McClellan, 826, provides the method of bringing 
matters before the court for its action, to wit: by petition 
4 
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in writing, and the facts stated in the petition are the 
‘grounds of its judgment. Petit’s Admr. vs. Petit, 32 
Ala., 305; Hay’s Admr. vs. McNealy, 16 Fla., 409. 
When the County Court acts upon the petition 
and grants the letters, the facts alleged are adjudicated 
upon, and its judgment upon these facts is conclusive ex- 
cept in a direct proceeding to reverse, set aside or annul the 
order or judgment of the court. And when the record makes 
an averment with reference to a jurisdictional fact it will 
be understood to speak the truth on that point, and it will 
not be presumed that there was other or different evidence 
respecting the fact. Galpin vs. Page, 18 Wall., 366. 

Applying the doctrine of presumptions as already stated, 
it will be presumed that the matters of fact alleged before 
the County Court were adjudicated, and it will not be pre- 
sumed that other facts not brought before the court were 
passed upon. 

As to the demurrer to the second plea: This plea avers 
that Hirschfelder died out of this State and was not pos- 
sessed of any goods, chattels or lands in the county of Es- 
cambia, nor were there any debts due him from persons liv- 
ing in the county for the collection of which Tate or any 
other person produced or had legal authority from the rep- 
resentatives of the deceased to be appuinted administrator. 

The letters of administration are prima facie evidence of 
the adjudication of the facts necessary to’ give jurisdiction. 
The proceedings before the County Judge are not embodied 
in the record here. 

This plea does not show that the necessary averments or 
facts were not presented to the County Court, nor that the 
record of that court shows that the County Court had no 
jurisdictional facts before it to authorize its judgment. 

In the absence of the record of proceedings of the County 
Court we must presume, from the granting of the letters, 
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that the jurisdictional facts were before the court and that 
the court found them to be true. 

The defendants cannot now be heard to prove by testi- 
mony aliunde that record that the tacts adjudicated by the 
judgment of the County Court were not true except to show 
that the supposed intestate is living, or that letters have 
been legally granted. 

There is no allegation of fraud in the procurement of the 
letters. 

As to the averment that Tate was not authorized by rep- 
resentatives of the deceased to obtain letters for the purpose 
of collecting debts due to the deceased, that also is a fact 
which may appear by the record of the proceedings before 
the County Court to have been adjudicated. But if the 
assets were merely debts due, and if these are “ goods,” as 
expressed in the statute, it is not essential that special let- 
ters be procured upon the suggestion of the representatives, 
though the statute provides that this may be done. 
Neither the statute authorizing special administrators to be 
appointed at the instance of the legal representatives, nor 
the law which authorizes foreign administrators to sue in 
this State for the collection of debts, is exclusive, but they 
are cumulative if there is any authority under the statute 
for appointing a general administrator in this State for this 
purpose. Moore vs. Tauner’s Admr., 5 T. B. Mon., 42; 
Arnold vs. Arnold, 62 Ga., 637. 

The statute provides for administration in this State when 
the person diesout of the State possessed of any goods,chattels 
or lands in any county in this State, and administration may 
be had in any county where any part of such goods, chat- 
tels or lands may be. McClellan’s Dig., p. 77, sec. 3. 

Counsel on both sides agree that this is the proper effect 
of the statute. 

We conclude from the pleadings and arguments of coun- 
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sel that the assets of the deceased in Escambia county con- 
‘sisted of choses in action or evidences of debt of some kind, 
the debtor residing in the county. 

The question then. is, are choses in action or evidences of 
debt “ goods,” within the meaning of this statute ? 

The word “ goods,” as a technical term of the law, is 
nomen generalissimum, and has very extensive meaning, 
In a will, where there is nothing to restrain its operation, 
it includes all the personal estate of the testator. Keyser 
vs. School District, 35 N. H., 477, 483; 1 Jarman on Wiills, 
692 ; Chamberlain vs. Trans. Co., 44 N. Y., 310. 

In Tisdale vs. Harris, 20 Pick., 9, it is held that a con- 
tract for the sale of shares in an incorporated company was 
a contract for the sale of goods, wares and merchandise, and 
within the statute of frauds. To the same effect Calvin vs. 
Williams, 3 H. & Jobns., 38; Balwin vs. Williams, 3 Met., 
365; Ayres vs. French, 41 Conn., 142. 

“Goods and chattels,” in contracts, includes not only per- 
sonal property in possession, but written instruments of 
value relating to business matters. Gibbs vs. Usher, 1 
Holmes U.S. C. C. R., 348. It includes choses in action 
and chattels real. Bouvier; Ford & Sheldon’s case, 12 
Coke, 1. In an act of Parliament “ goods and chattels” 
take in choses in action. Ryal vs. Rolle, 1 Atk. Ch., 182. 
And see 2 Wms. on Executors, 1178, 6 Am. Ed., by Per- 
kins, and notes. 

A bequest of “all my worldly goods,” words very tre- 
quently used in the making of wills, would assuredly carry 
all evidences of debt and money due from debtors. And 
the statutes relating to wills and administration, where the 
term “ goods and chattels” are used, should be construed by 
the same rule. The term, therefore, includes choses in ac- 
tion, notes, bills and other evidences of debt; and the 
county in this State where the debtor resides may be the 
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county in which letters of administration should be 
granted. 

The second plea does not aver or show that facts neces- 
sary to confer jurisdiction were not presented to and adju- 
dicated by the County Court in granting the letters, as ap- 
pears by the record of its proceedings, and the demurrer 
thereto should have been sustained. 

The judgment overruling the demurrer to the second 
plea is erroneous. 

The replication to the first plea was properly overruled 
by sustaining the demurrer thereto, because it was not re- 
sponsive. It did not allege the existence of assets, nor that 
the County Court adjudged the existence of assets. 

The demur to the replication to the second plea should 
not have been sustained, because the plea itself was not 
good in law; and any replication to a bad plea is a good 
replication. The defendants demurrer reached the faults 
in his own plea. 

The judgment is reversed and the cause remanded with 
directions to enter judgment sustaining the demurrer to the 
second plea, and that the demurrer to the replication to 
the second plea be overruled, and that the parties be al- 
lowed to amend their pleadings in due time, as they may 
be advised, and according to the practice of the court. 








ARCHIBALD W. Newton, PuarntirF in Error, vs. THE 
State oF Frormpa, DerenpANT IN ERROR. 


1. When at the assembling of a Circuit Court, no grand jurors shall 
have been summoned in the manner provided by law, it is not 
error for the Judge presiding to order the Clerk to issue a spe- 

cial venire commanding the Sheriff to summon the number of 
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qualified jurors so ordered from the bystanders, or the body of 
the county at large. 


2. Section 1, Chapter 3125, Laws 1879, gives to the court no discretion 


in the matter of issuing acommission to take testimony. If the 
proof on the part of the accused meets the requirements of the 
statute, it is ‘‘made the duty of the Judge to order that a com- 
mission be issued.” 


8. In order to avoid the necessity of the issuing of a commission to ex- 


amine a witness, under such circumstances, it is not sufficient for 
the prosecutor to admit that if the witness was present or ex- 
amined on interrogatories, he would testify to the material facts 
stated in the affidavit on which the motion is founded. The ad- 
mission must be of the absolute truth of the facts so stated, or 
the accused will be entitled to his commission, or continuance. 


4. Before the commencement of the trial, counsel for the accused 


moved the court for an order that all articles in the possession of 
the State, intended to be used in evidence, be placed in the hands 
of the Clerk or other officer of the court for their inspection. 
The State Attorney filed a statement, by which it appears that 
all such articles had been seen and examined by counsel for de- 
fence and the experts in their behalf, and that they were fully 
acquainted with such articles—and further agreeing that such 
articles should be submitted to counsel for defence before they 
were so offered in evidence. No denial of this statement was 
made by the defence. Held,*that in overruling the motion there 
was no error. 


5. The examination of the accused in a criminal case, taken before a 


coroner and jury, where such witness was not at the time under 
arrest, or charged with the crime, and where he was instructed 
by the coroner that he need not answer any question that would 
criminate him in any way, is proper evidence to go to the jury, 
when such witness himself is subsequently indicted and on trial 
for the offence. 


6. The general rule in such cases is that what a party voluntarily says 


in relation to the offence is admissible in evidence against him, 
whether on oath or not. An affidavit made by him to procure a 
continuance of the cause, or for a commission to examine wit- 
nesses, is not excepted from this rule. 


7. The credit of a witness may be impeached by proof that he has 





made statements out of court contrary to what he has testified 
at the trial. In laying the foundation for such impeachment, it 
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is necessary to inquire of him as to the time, place and person 
involved in such supposed contradiction. Then the proof of the 
contradictions may be submitted to the jury. The witness cannot 
be contradicted except by proof; not by statements of counsel 
or other persons not under oath. 


8. When counsel, upon the trial of a cause before a jury, abusing his 


privilege to the manifest prejudice of the other party, makes 
statements with regard to evidence being adduced not pertinent 
and therefore not within his privilege, it becomes the duty of 
the Judge to stop him at once. And if he fails todo so, and the 
impropriety is great, it is ground for a new trial. 


9. When improper and illegal evidence has been introduced and per- 


mitted to go to the jury under exception, and not withdrawn by 
the counsel offering it, or the jury have not been instructed by 
the court to disregard it entirely for every purpose, and the Ap- 
pellate Court can see that it may have had a prejudicial influence 
upon the minds of the jury in making up their verdict, this is 
ground tor a new trial. 


10. Remarks of counsel in the argument of the case, outside of the evi- 


dence, and the reasonable bounds of argument, having no relation 
to the guilt or innocence of the accused and intended to excite 
the passions and influence the minds of the jury against the ac- 
cused, should be prohibited or stopped by the court in the exer- 
cise of a sound discretion; and when they are indulged in by 
counsel, and not prohibited or stopped, it is good ground for a 
new trial. 


11. It is improper for counsel to add, by his own statement, a fact with- 


out the authority of an oath or evidence to the testimony as sub- 
mitted to the jury. A statement of a fact by counsel not author- 
ized or proven by the evidence, should not be allowed to go to 
the jury. 


2. It is proper for the court to charge the jury as to the distinctions 


made between direct and circumstantial evidence, especially in a 
case where such proof is in a great measure circumstantial. 


. It is error for the court to charge, ‘‘If a homicide or killing is 


proven, and no ground of defence set up or proven as to the rea- 
son, or cause, or motive, the law presumes that it was premedi- 
tated, unless proven to be accidental or unintentional.’ Pre- 
meditation is a question of fact for the jury, to be determined from 
the whole evidence. 
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14. The charge of the court plainly explained to the jury the distine- 
tions made by law in the different degrees of murder, to wit : the 
first, second and third degrees. Although perhaps unnecessary 
under the proofs, yet held to be no such error as would author- 
ize a new trial, as it was inno manner prejudicial to the interests 
of the accused, and could not influence the jury against him in 
their findings. 

15. The statute of this State (Laws 1872, Chap. 1877), provides that a 
majority of the jury, in the trial of a capital offence, may recom- 
mend to mercy. If the court charge the jury on this question, 
it should be in the language of the statute. The court is not 
called upon to charge upon it. Counsel may read the act to the 
jury, and the Judge may give it to the jury if it is desired by 
counsel. 

16. The opinions of medical men are admitted as to the cause of disease, 
or of death, or the consequences of wounds, and as to the sane or 
insane state of a person’s mind, as collected from circumstances, 
and as to various other subjects of professional skill, though the 
witness founds them not on his own personal observation, but on 
the case itself as proven by other witnesses on the trial. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 


E.. K. Foster, George B. Hodges and Scott ¢ Thrasher for 
Plaintiff in Error. 


The Attorney-General for Defendant in Error. 


Mr. JustIcE VANVALKENBURGH delivered the opinion 
of the court. 


The plaintiff in error, Archibald William Newton, on 
the twenty-second day of May, A. D. 1883, was indicted 
in the county of Orange for the murder of one Samuel Mce- 
Millan. 

On the 31st day of May, at the same term of the Circuit 
Court, the defendant, Newton, was arraigned and entered 
his plea in abatement, alleging that the indictment was 
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found by an illegally constituted grand jury, in this: that 
the grand jury had never been legally drawn and sum- 
moned ; that on the 14th day of April, 1883, the Clerk of 
the Court, in pursuance of law, drew from the box eighteen 
men to serve as grand jurors for the Spring term of the 
said court; to be held on the 7th day of May, 1883, and 
that he issued a venire to the sheriff of the county for the 
summoning of said persons; that the sheriff failed to exe- 
cute the venire and made a return thereon in words and 
figures following : 

“ Returned without service, having at January term 
summoned a grand jury tor Spring term of the Circuit for 
Orange county. The Legislature of 1883, having changed 
time of holding court. This venire returned without ser- 
vice to await orders of the Judge of said court. May the 
14th, 1883. , 

“T. W. Sune, Sheriff.” 

That the court, thereupon, made an order directing the 
sheriff to summon eighteen persons from the body of the 
county, or the by-standers, to serve as such grand jury ; 
that such grand jury was so summoned from the body of 
the county of Orange, and the by-standers; that the court 
should have ordered the sheriff to have served the venire 
issued to him before, to wit: on the 14th day of April, by 
the Clerk. As another reason the defendant charges that 
the return of the sheriff on such venire was made, although 
dated May 14th, 1888, subsequent to the finding of the 
indictment. 

To this plea in abatement, the State’s Attorney demurred 
and assigned the following grounds of demurrer: 

1. That the allegations in the said plea, even if true, do 
not constitute any legal ground for abating the said cause. 

2. Because the records ot the court and the order of the 
court show that the sheriff reported on the opening of the 














SUPREME COURT. 








Newton v. The State—Opinion of Court. 








court that the grand jury had not been drawn and sum- 
moned according to law. 

After argument, the court sustained the demurrer, to 
which ruling the counsel for defendant excepted. 

The defendant then entered his plea of not guilty. 

By an act of the Legislature, approved February 9th, 
1881, the times for holding the Ctreuit Courts in the Sev- 
enth Judicial Circuit were fixed. The spring term in Or- 
ange county on the fourth Monday in January and the fall 

‘term on the second Monday in August. This law was 
changed by an act approved January 18, 1883, chap. 3435. 
The spring term in Orange county was changed to 2d Monday 
in May, and the fall term to the 2d Monday in December. 
The sheriff failed to execute the venire issued for the May 
term, for the reason, as he says in his return, that he “had 
at the January term summoned a grand jury for the 
Spring term ;” that the time of holding the term of the 
court having been changed by the Legislature, he returned 
the venire issued 14th April, “ without service, to await 
order of the Judge of said court.” The return of the 
sheriff is dated the 14th day of May, 1883, the day of the 
return of the venire. On this return the Judge of the 
court made his order that the sheriff summon the grand 
jury. There is no evidence that the return was antedated, 
or was made or entered at any other time than that speci- 
fied in the return, and the indictment, as appears from the 
record, was found and filed in the Clerk’s office of the 
court on the twenty-second day of May, 1883. 

Section 32, Chapter 1628, Laws 1868, provides that 
“if for any cause the whole number of any grand or 
petit jury should tail to be summoned according to 
the provisions of this chapter, the Judge of the court may 
direct the clerk to draw, in the manner provided in this act, 
grand and petit juries, and issue a venire to the sheriff, or 
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other officer, directing him forthwith to summon a suffi- 
cient number for such grand and petit juries.” Chapter 
2046, Laws 1875, provides that “ whenever for any cause 
no grand or petit juries shall have been drawn and sum- 
moned in the manner provided by law,-* * it shall be law- 
ful for the Circuit Courts, or the Judges thereof, to order 
the clerks thereof to issue special venires to the sheriff, 
* * * commanding him to summon from bystanders or the 
body of the county at large the number of qualified jurors 
so ordered.” 

In the case at bar no grand jury had been summoned to 
attend the session of the Circuit Court then being held by 
virtue of the law. The venire had been issued to the 
sheriff, and according to his return he failed to execute it 
for reasons assigned. The court assembled, and under the 
circumstances the Judge ordered a jury to be summoned in 
accordance with the law. A venire was issued to the sheriff 
and a jury was found from the body of the county or by- 
standers. This is our understanding of the record, as no ex- 
ception is made that no venire was issued by the clerk to 
the sheriff. 

This question is fully discussed in the case Jones vs. The 
State, 18 Fla., 889, and cases there cited. There was no 
error in the judgment of the Circuit Court in sustaining the 
demurrer to the plea in abatement. 

The second error assigned is “ that the court erred in not 
ordering commissions to issue to take the testimony of Hor- 
ace Lord, Thomas G. Bennett and James Bouron.” 

On the same day the counsel for the defendant, on an affi- 
davit made by the defendant, applied, (under Chapter 3125, 
Laws 1879,) for a commission to examine Horace Lord, of the 
city of Hartford, county of Hartford, and State of Connecti- 
cut, Thomas G. Bennett, of the city of New Haven, county 
of New Haven, State of Connecticut, and James Bouron, of 
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Hull, England, as witnesses for the defendant on the trial 
of the case. The affidavit stated that the evidence of these 
persons was material and necessary to his defence; it also 
sets out in extenso what he expects to prove by each and 
every of said persons, and is in other respects in compliance 
with the said law. Interrogatories to be propounded to 
each of said persons, so claimed to be material witnesses, 
were filed by defendant’s counsel, as well as an affidavit in 
support of the motion made by E. K. Foster, Esq., one of 
defendant’s counsel. 

The court thereupon, after hearing the argument of coun- 
sel, granted the motion for commissions. The State’s At- 
torney thereupon presented to the court certain papers, 
offering therein to admit facts sought to be proved by the 
defendant by the witnesses named in their application for 
commissions, in order to induce the court to revoke its or- 
der. These papers are in the words following: “And now 
comes Alex. St. Clair Abrams, State Attorney for the Sev- 
enth Judicial Circuit of the State of Florida, and offers for 
and in behalf of the State, as set forth in the affidavit of E. K. 
Foster, Esq., counsel for the defendant, to admit and to ac- 
knowledge as evidence, and to permit to go to the jury as 
such, in behalf of the defendant, 

“1st. That the said James Bouron, if here present or if 
answering to the interrogatories propounded to him, would 
testify that he had in his charge and under his control five 
thousand pounds, the property of his sister, the wife of the 
accused, and that he had been ordered by the accused be- 
fore the killing of the said Samuel McMillan to convert the 
same into cash, so that defendant could purchase a place or 
grove near their residence, in Orange county ; 

“2d. That the said James Bouron, if here present or if 
answering to the interrogatories propounded to him, would 
testify that he gave to the wife of the defendant moneys 
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amounting to $900 in the currency of the United States, 
and that she brought said moneys with her to the United 
States. 
(Signed) “ ALEX. St. CLAIR ABRAMS, 
“‘State’s Attorney Seventh Judicial Circuit.” 

“And now comes the State’s Attorney, Alex. St. Clair 
Abrams, and admits for and in behalf of the State that 
Horace Lord, who is Superintendent of the Colt’s Arms 
Manufacturing Co., of Hartford, Connecticut, would testify 
that if a bullet was fired from a pistol having a rifling drawn 
from left to right it could not have been fired from a Colt’s 
revolver known as a 838 caliber double action; and that the 
twist or rifling of allColt’s revolvers are the same, and that 
prior to October 1st, 1882, a very large number of 38 caliber 
double action revolvers had been made and sold. The State 
further admits that the evidence is true. 

“2d. The State admits that Thomas Bennet twould prove 
that bullets of shells of 38 caliber do not weigh as low as 
145 grains when extracted from the shells of cartridges made 
by the Winchester Repeating Arms Co.; that they should 
weigh nearer 148 grains; tat they are manufactured by 
this company, and are all as accurately made as they can 
be, and that it is not possible for a person to swear from a 
bullet discharged from a shell of a cartridge made by them, 
that it is made by the Winchester Arms Co., when the 
party so swearing has not other means of knowledge than 
the bullet itself. 

“The State admits all this to be true. 

(Signed) “ALEX. St. CLAIR ABRAMS, 

State’s Attorney.” 


“STATE OF FLORIDA, 
Orange County. 


“Personally appeared beMre me Alex. St. Clair 
Abrams, who being duly sworn, says: That he is 
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State’s Attorney for the Seventh Judicial Circuit of 
Florida, and as such State’s Attorney prosecutes 
the pleas of the State in the county of Orange. Depo- 
nent says that on the second day of November, A. D. 1882, » 
Archibald William Newton, who now stands arraigned be- 
fore the bar of this court on an indictment for murder in 
the first degree, was committed to await the action of the 
grand jury, after a long and exhaustive examination before 
a Justice of the Peace, during which a considerable vol- 
ume of testimony was taken, revealing to the accused and 
to his counsel the evidence upon which the charge was 
based, and giving to the said accused the amplest opportu- 
nity to prepare his defence; that the accused was com- 
- mitted to the county jail of the county of Orange on the ; 

2d day of November, 1882, and that soon afterwards, to 
wit: during the months of November and December, it 
being generally and widely stated that the accused through 
his counsel would not be ready for trial at the term then 
approaching, which was then fixed by law for the month 
of January, 1883, but would demand a continuance of the 
said cause; this deponent, as "State’s Attorney aforesaid, 
notified, in person, Hon. E. K. Foster, of counsel for 
the defence, that at the meeting of the Circuit Court for 
Orange county, in January, he would, as State’s Attorney, 
present a bill of indictment to the grand jury, and press 
the case for trial at the said term; that subsequently the 
time for holding the Cireuit Court for Orange county was 
changed to the month of May, by which change the accused 
was given four months additional time in which to prepare 
his defence. Deponent says that after the Legislature had 
passed the act changing the time, he again, while at Talla- 
hassee, verbally notified Hon. E. K. Foster, attorney for 
the accused, that he would press the case tw trial at the 
now pending term of the Circuit Court; that soon after- 

















JUNE TERM, 1884. 





“7 


Newton v. The State—Opinion of Court. 











wards he instructed his assistant, R. L. Summerlin, to no- 
tify the defendant, through his counsel, in writing, that the 
case would be pressed for trial at the now pending term of 
the court, which notification in writing was given. Depo- 
nent further says that on all and every occasion of his no- 
tifying the counsel for the accused of his purpose of press- 
ing the case for trial, the counsel for the accused invariably 
declined to agree to be ready for trial at the now pending 
term. This deponent further says that it is not the purpose of 
the State to prove that a Colt’s 38 calibre revolver is rifled 
in any particular way, hence there will be nothing for- 
Horace Lord to rebut, and consequently the interrogatories 
directed to him are utterly without relevancy in this ac- 
tion. It is the intention of the State to produce in evi- 
dence a pistol with which it is alleged the murder was 
committed, which pistol will be placed before the jury. 
This deponent further says it is not the purpose of the 
State to deny that a bullet of a 38 calibre Winchester 
Arms Company cartridge should weigh, and generally does 
weigh 148 grains, bat that on the contrary it is the pur- 
pose of the State to show ahd to prove that the bullets of 
said calibre, manufactured by said company, do generally 
weigh 148 grains; that, therefore, there is nothing in the 
interrogatories proposed to Bennett that the State does 
not propose to prove precisely as is set forth in the interro- 
gatories ; that therefore the evidence sought tu be obtained 
cannot be material in the said cause. This deponent 
further says that after seven months of the most arduous 
and persistent labors, and at great expense to the State of 
Florida, he has procured the attendance of the witnesses in 
the said cause, and is ready to proceed to the trial thereof; 
that the defendant, Archibald William Newton, has had 
seven months in which to prepare his defence, and has 
been fully advised of all the material facts sought to be 
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proven against him; that said deponent is informed and 
believes that the defendant, Archibald William Newton, 
has had ample means at his disposal in the preparation of 
his defence ; that he has employed detectives to work up 
and gather testimony in his behalf; that it was entirely 
within his means and power to have procured the attend- 
ance of his wife’s. brother at the pending term of this court, 
had he been so disposed ; that he had a full knowledge 
seven months ago concerning the matters and things re- 
quired to be proved by his said wife’s brother; that al- 
though empowered by the statute to make application for 
a commissivn to take the testimony abroad in vacation, as 
well as in term, he has neglected and failed to avail him- 
self of this right during the seven months of his awaiting 
the action of the grand jury. 

“This deponent further says that the witnesses are some 
fifty or sixty in number, some of whom reside beyond the 
limits of the State, and have been brought here at great 
expense, and after cousiderable labor, from Ohio, Missis- 
sippi, Pennsylvania, Massachusetts and other remote points; 
that other of the witnesses are persons in feeble health, 
and of so fraii a tenure upon lite that it is possible they 
will not be living at the next term of Circuit Court to be 
holden in November next, of the present year. This depo- 
nent further says that it will be practically impossible again 
to bring together this large array of witnesses in this cause; 
that the defendant is aware of this fact, and for the purpose 
of preventing the trial of this case has now filed his ap- 
plication for a commission to Great Britain; the effect of 
granting this application, at this time, will be to prevent 
the trial of this cause at any time. This deponent further 
says that he is not actuated by any purpose to prevent the 
accused making as complete and thorough a defence as he 
can, nor does he seek to deprive him of any legal rights he 
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may have in the premises, but that he has repeatedly put 
the defendant, through his counsel, upon notice of his pur- 
pose to press the cause to.trial at the pending term; that 
the defendant is in laches if he is not prepared, and is not 
entitled to any further delay. 
“ALEX St. CLarR ABRAMS. 
“Sworn to and subscribed before me this June 1, 1883. 
“T. J. Sure, Clerk. 
“by J. L. Bryan, Dep. Clerk.” 


The court thereupon ordered the admissions so made by 
the State’s Attorney to be filed, and refused to grant a con- 
tinuance of the cause, thus in effect nullifying its previous 
order for a commission. The counsel then filed exceptions 
to this ruling of the court as follows: 

“ Defendant’s counsel excepts to the court permitting 
the admissions of the State Attorney to be allowed in the 
place of the deposition, and in refusing to make the order 
for the commissions on two grounds: 

“1st. Because the statute is imperative that if the court 
is satisfied that the evidence is material, it is made his duty 
to order the commission to issue; and— 

“2d. On the ground that to give the admissions of the State 
the force of evidence, the admissions must be that the wit- 
nesses would swear as stated in the affidavits filed, and also 
that the truth of the facts stated as expected to be proved 
by Horace Lord, Thomas G. Bennett and James Bouron 


should be admitted. 
“KE. K. Fosrsr, 


“Gro. B. Hopaezs, 
“Scott & THRASHER, 
“Attorneys of Defendant. 
* June Ist, 1883.” 
This application for a commission to examine the wit- 
5 
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nesses named was made on the same day that the court 
sustained the demurrer to the plea in abatement filed by 
the defendant, and on the same day that the defendant was 
arraigned on the indictment, the indictment having been 
found at the same term of the court, and but a few days be- 
fore such arraignment of the defendant. The application 
was made upon the sufficient affidavit of defendant, sup- 
ported by an affidavit of one of his counsel, and interroga- 
tories at the same time filed. The court, on the first day 
of June, being the day after the arraignment of the defend- 
ant, and the application for the commission, granted the 
motion for the commission. The State’s Attorney then 
immediately upon the order being made presented the pa- 
pers admitting, as he claimed, the facts sought to be proved 
by the witnesses named in the interrogatories. He further 
shows by his affidavit that defendant had been in prison 
some seven months; that the State had been to great ex- 
pense in procuring witnesses ; that he had notified counsel 
tor defendant of his intention to press the indictment, if one 
should be found, to trial at the first Circuit Court to be held 
in the county. The court thereupon vacated, in effect, its 
order for a commission to issue, directed the admission of 
facts made by the State’s Attorney to be filed, and ordered 
the trial to proceed. 

The statute under which such commission was applied 
tor is entitled “An act relating to testimony in criminal 
cases,” chapter 3125, approved March 11, 1879. Section 
one of such law reads as follows: “ When any person is ar- 
raigned before a Circuit Court upon indictment or intorma- 
tion, charged with a crime which is by law a felony, and 
shall satisfy the court by his oath in writing, or by the affi- 
davits of other credible persons, that the testimony of absent 
persons is material and necessary to his defence, and that 
such witnesses reside beyond the jurisdiction of the court, 
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or [are] so sick or infirm that with diligence they cannot be 
procured to be in attendance at the same or the next succeed- 
ing regular or special term at which the case may be tried, 
it shall be lawful, and it is hereby made the duty of the 
Judge, upon the proper application of the accused or his at- 
torney, and the filing of the interrogatories to be pro- 
pounded to such absent witnesses, to order that a commis- 
sion be issued to some competent person or persons to take 
the deposition of such witnesses to be used on the trial.” 
This act gives to the court no discretion; if the proof 
on the part of the accused meets the requirements of the 
statute, it is “ made the duty of the Judge * * * * to order 
that a commission be issued,” &c. In this case such proof 
met fully those requirements. The accused had been ar- 
raigned upon an indictment forafelony. His affidavit fully 
complied with this statute, the interrogatories were filed, 
and the court was satisfied and granted the motion. The 
State’s Attorney thereupon in terms admitted that what the 
accused proposed to prove by two witnesses, to wit: Hor- 
ace Lord, Superintendent of theColt’s Arms Manufacturing 
Co., ot Hartford, Connecticut, and Thomas G. Bennett, was 
true. He also admitted that if James Bouron (one of the 
witnesses for whom a commission was asked) were here 
present, “or if answering to the interrogatories propounded 
to him, would testify that he had in his charge and under 
his control five thousand pounds, the property of his sister, 
the wife of the accused, and that he had been ordered by 
the accused, before the killing of the said Samuel McMillan, 
to convert the same into cash, so that defendant could pur- 
chase a place or grove near their residence in Orange 
county.” And he further admits that the “said James 
Bouron, if here present, or if answering to the interrogato- 
ries propounded to him, would testify that he gave to the 
wife of the defendant certain moneys amounting to $900, in 














SUPREME COURT. 








Newton v. The State—Opinion of Court. 








the currency of the United States, and that she brought said 
moneys with her to the United States.” He does not ad- 
mit, as in the case of the before mentioned two witnesses, 
that such evidence would be true. 

This is not a motion for the continuance of the case to a 
subsequent term ot the court, but it is a motion for a com- 
mission to take the testimony of witnesses, two of them re- 
siding in the State of Connecticut, and the other in Hull, 
England. If the commission had been granted it would, 
in effect, have been a continuance of the case, as it would 
not have been possible for the commission to have been exe- 
cuted and returned at the then pending term of the court, 
and it was probably so considered by all the counsel then 
engaged. The rules that govern the two applications for 
continuance or commission, so far as this case is concerned, 
we consider analogous. 

The application was made to the court for the commis. 
sion within a few days after the indictment was found, and 
on the day of the prisoner’s arraignment. The State’s At- 
torney insisted that it should have been made before indict- 
ment, while the defendant was in jail awaiting a term of 
the court. While it might have been made in vacation 
after indictment, (§2, chap. 3125, Laws 1879,) there is no 
rule of law, with which we are familiar, imposing upon the 
accused the necessity of defence before crime is legally im- 
puted to him. It was undoubtedly in his power to have 
taken means to defend himself against any alleged crime, 
yet until such offence was legally brought to his knowledge 
“upon indictment or information,” as provided by the act 
before referred to, he was not bound to proceed. It is cer- 
tainly questionable whether ander that act the Judge would 
have power to grant the commission without consent, until 
after arraignment in a Circuit Court. 

The question then arises, were the admissions made and 
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filed with the court sufficient to waive the necessity for 


the commission. 


The true rule must be, that the admission in a criminal 


qualified the truth of such facts. 


Lord, 14 John., 341. 


The opinion sustains ‘this head note. 








case must be as to the truth of the matters alleged to be 
proven by the absent witness, and not simply, that if pres- 
ent, or examined on interrogatories, he would testify to 
such matters and facts. In the case of the People vs. Ver- 
milyea, 7 Cowen, 369, it was held by the court that it is no 
answer to an application for a continuance of the cause to 
admit that the witness would, if present, testify to the ma- 
terial facts stated in the affidavits on which the motion 
is founded, though semble it would be an answer to admit un- 


in the same case says: “ The practice of requiring conces- 
sions in such cases is novel; and I apprehend not well cal- 
culated to advance justice. But if to be encouraged, it 
seems to me that the prosecutor should admit all that. the 
defendant can possibly obtain by the witness; which is the 
truth of the facts proposed to be proved,’ and cites Brill vs. 


In relation to this question, Savage, ©. J., in his opinion 


In the case of The State vs. Alexander Brette, 6 La. 
Ann., 652, the court, in its head note to the case, says: “In 
criminal cases, when the accused applies for a continuance 
upon the ground of the absence of material witnesses, ac- 
} companied by an aflidavit of the facts he expects to prove 
by the absent witnesses, he cannot be forced to trial upon 
the prosecuting attorney offering to admit, that if the wit- 
nesses were present they would swear to the facts as stated, 
reserving the right to disprove their testimony. The ad- 
mission must be of the truth of the facts stated in the affida- 
vit, or the accused will be entitled to a continuance.” 


In VanMeter vs. The State, 60 IIl., 168, where the de- 
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fendant was tried on an indictment for riot, he made an af- 
fidavit for a continuance. Lawrence, C. J., in delivering 
the opinion of the court, says: “ A motion for a continu- 
ance was made, and the court after holding the attidavit 
sufficient, (as in this case,) overruled the motion upon the 
offer of the State’s Attorney to admit that the absent wit- 
ness would, if present, swear to the facts set forth in the af- 
fidavit. * * * It showed good ground for continuance, 
and the coart should not have overruled the motion in con- 
sequence of the offer made by the prosecuting attorney. 
The act of 1867, (Session Laws of IIl., of 1867, page 157,) 
under which this admission was made, is simply an amend- 
ment of the practice act, and does not apply to the trial of 
criminal cases. The original act in regard to the admis- 
sion of affidavits was not designed to apply to criminal 
proceedings, as decided by this court in Willis vs. The 
People, 1 Scam., 402. We see, however, no objection to 
such a practice, in the discretion of the Circuit Judge, 
even in criminal cases, but it must be the old practice of 
admitting the statements of the affidavit to be absolutely 
true, and not the rule established by the law of 1867, tor 
civil cases, permitting the affidavit to be contradicted.” 
Wassells vs. The State, 26 Ind., 30, and cases cited. 

In the case of DeWarren vs. The State, 29 Texas, 464, 
the court, in its head note, fully sustained by the opinion, 
says: “ When the accused applied for a continuance, and 
swore to the material facts which the witnesses would state, 
upon which the District Attorney admitted that the wit- 
nesses would swear to the facts as stated, but refused to ad- 
mit that such facts were true, reserving to himself the 
privilege to disprove the statements, or to discredit the 
witnesses, it was error to force the accused into trial.” 
Goodman vs. The State, 10 Tenn., 195. 

In the case of The People vs. Diaz, 6 Cal., 248, the ac- 
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cused was indicted for murder, he moved for a continuance 
on the ground of the absence of material witnesses, 
the court overruled the motion upon the ground that the 
District Attorney admitted that the witnesses would testify 
as alleged in the affidavit, which evidence was material. 
The court say: “It was not sufficient that the District At- 
torney agreed that the witnesses would have deposed to 
certain facts, if present; he should have admitted the 
truth of these facts, absolutely.” 

We can see upon an examination of the evidence in this 
cause, as it appears in the record, how the proof offered by 
the deposition of Bouron was material to the proper de- 
fence of the accused, and inasmuch as the State’s Attor- 
ney declined to admit the truth of the facts proposed to be 
proven by such evidence, how the defendant was jeopard- 
ized. The statute gives to the defendant under certain 
circumstances, the right to the commission. Holding, as 
we do, that under the circumstances of this case as they 
appear in the record, the same rule -must apply as on a mo- 
tion for a continuance in regard to the admission of the 
truth of the material facts, the first order made by the 
court granting a commission was correct, and that in vacat- 
ing that order and forcing the accused to trial, it erred. 

The third assigned error is: “ That the court erred in 
not granting the order in relation to the articles to be used 
in evidence.” 

Before the trial of the case was entered into, the counsel 
for the accused asked the court for an order that all articles 
in the possession of the State intended to be used in the 
evidence and prosecution against the defendant be placed 
in the hands of the Clerk of the Court, or such other offi- 
cer as the court might direct for the inspection of the 
counsel for the defendant. In answer to such application 
the State’s Attorney filed a written statement substan- 
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tially as follows: That he is informed and believes and so 
states, that all articles in his possession or in the possession 
of the prosecution or its witnesses, and which are intended 
to be offered in evidence, have been seen and examined by 
the counsel for the defence, and the experts in their behalf 
at the preliminary examination, and that they are fully ac- 
quainted with the matter of such articles. He further 
asks that if there be any article in his possession intended 
to be offered in evidence not yet seen or inspected by the 
defendant, or his counsel, that his counsel specify what 
such articles are. He further states that all articles in his 
possession intended to be offered in evidence, will be sub- 
mitted to counsel for the defence for inspection before they 
are offered in evidence, even though they may have al- 
ready been seen and inspected. 

The defendant’s counsel made no reply to this written 
statement, and in no way denied the truth of any part of 
it. The court then denied the application of the defend- 
ant’s counsel, and they excepted thereto. We can see no 
error in this ruling of the court. No authorities are cited 
upon the part of the defendant. The defendant and his 
counsel had both seen and examined all the articles in pos- 
session of the prosecution proposed to be offered in evi- 
dence. The State’s Attorney further agreed that all such 
articles intended to be offered in evidence will be submitted 
to the defence for inspection, even though they may have 
been before seen and inspected, before they are so offered. 
This is sufficient and there is no error in the ruling of the 
court. 

The fourth error assigned : “ That the court erred in al- 
lowing the State’s Attorney to file admissions of evidence 
in regard to Horace Lord, Thomas G. Bennett and James 
Bouron,” has already been considered under the second as- 
signed error. 
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The fifth error assigned, is: “ That the court erred in al- 
lowing the State’s Attorney to offer and put in evidence 
the affidavit of A. W. Newton, taken before the coroner.” 
The record shows that an inquest was held on the remains 
of the deceased by Edgar Harrison, a Justice of the Peace 
acting as coroner. At that inquest the accused, A. W. 
Newton, was examined asa witness. Before any of the 
witnesses were examined, Harrison testifies: “I called 
the witnesses before me, and told them they need not an- 
swer any questions that they were afraid would criminate 
themselves in any way.” The witness, Newton, was pres- 
ent when this announcement was made, and in no way was 
then charged with the offence. His evidence was duly 
taken by the coroner through another person. The coro- 
ner testifies that he and the jury examined the accused on 
that occasion. The evidence of Newton, thus taken on the 
coroner’s inquest, was permitted to go to jury by the court 
under an exception taken by counsel of theaccused. New- 
ton was not, at the time of his giving this evidence, ac- 
cused, or perhaps even suspected, of the crime alleged 
against him. All the witnesses were properly cautioned 
by the acting coroner before being sworn, and Newton de- 
livered his evidence with a full knowledge of its effect. 

In the case of the People vs. McMahon, 15 N. Y., 884, 
Mr. Justice Selden says: “Contessions and statements 
made by persons charged with crime have been very differ- 
ently regarded by the civil and the common law. The 
former, reposing with confidence upon the assumption that 
one who is innocent will never admit that which tends to 
show guilt, treats the declarations and admissions of the 
accused as evidence of the most satisfactory kind. To such 
extent does it carry this idea, that in ‘all except capital 
cases a confession: by the accused is deemed conclusive evi- 
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dence of guilt unless met by overwhelming proof to the 
contrary. Domat’s Civil Law, §2086, Cushing’s Ed. 

“The common law on the other hand, with, as I think, 
a truer philosophy and better appreciation of the nature 
and operations of the mind, regards this species of evidence 
with distrust. It carefully scrutinizes the circumstances 
and rejects the evidence if it sees that no safe inferences 
can bedrawnfromit. The first distinction which it makes, 
is between a declaration or statement made before, and one 
made after, the accused was conscious of being charged 
with, or suspected of the crime. If before it is admissible 
in all cases, whether made under oath or without oath, 
upon a judicial proceeding or otherwise; but if made after- 
wards, the law becomes at once cautious and hesitating. 
The inquiry then is, was it voluntary? For unless it is en- 
tirely voluntary, it is held not to be admissible.” 

Again, the court says in this opinion, after having fully 
discussed what is meant by the term “ voluntary—” 

“ Another rule which may now be regarded as settled is, 
that the statement although made under oath, and upon a 
judicial examination as to the crime, may be still admitted, 
if at the time it was made the prisoner was not resting 
under any charge or suspicion of having committed the 
crime.” 

In Hendrickson vs. The People, 10 N. Y., 18, the court 
say: “ In all cases, as well before coroner’s inquests as on 
the trial of issues in court, when the witness is not under 
arrest, or is not before the officer on a charge of crime, he 
stands on the same footing as other witnesses. He may re- 
fuse to answer, and his answers are to be deemed voluntary, 
unless he is compelled to answer after having declined to 
do so. In the latter case only will they be deemed com- 
pulsory, and excluded.” State vs. Broughton, 7 Iredell, 
96 ; Schoeffler vs. The State, 3 Wis., 828. 
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We can see no error in the court admitting the testi- 
mony of Newton, as taken at the inquest. The objection 
taken to its admission, that it was on oath, or an affidavit 
as it is termed in the objection, does not apply, the defend- 
ant, Newton, at that time not being charged with the crime. 
The general rule is that what a party says in relation to 
the offence is admissible in evidence against him whether 
on oath or not, provided, always, he is not at such time 
charged with the commission of the crime, and such state- 
ment is voluntary. 

The sixth assigned error is: “That the court erred in 
allowing the State’s Attorney to offer and put in evidence 
the affidavit of A. W. Newton, made at the time of apply- 
ing for commission to take testimony.” 

In the course of the trial, on the 23d day, the record at 
page 683 shows that the State’s Attorney proposed to read 
in evidence “the affidavit for continuance made by A. 
W. Newton, the accused in this case.” 

The counsel for the defence objected to the introduction 
of such evidence upon the grounds “ that it was an affida- 
vit made according to the rules; that it is not the subject 
of cross-examination ; that it is not a statement made un- 
der the statute, and that a party cannot give evidence 
against himself during the progress of a trial.” Thecourt 
permitted it to be read to the jury as evidence, and the de- 
fence duly excepted to the order of the court. The affida- 
vit so read was the one made by the accused to obtain a 
commission for the examination of Lord, Bennett and James 
Bouron. After reciting what he expected to prove by Lord 
and Bennett, and which was admitted by the prosecution 
to be true, he says with reference to the evidence sought to 
be obtained from Bouron which was not admitted to be 
true, as follows: 

“That by said James Bouron he expects to prove that he, 
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the said James Bouron, has in his business property 
or funds invested belonging to his sister, who is the 
wife of Archibald W. Newton, the defendant, in the neigh- 
borhood of £5,000, and that the said James Bouron had 
been ordered by the defendant to convert said funds into 
cash, so that he, said defendant; could purchase a place or 
grove near their residence in said county of Orange; and 
to further prove that the said James Bouron gave to Mrs. 
Newton, his wife, certain money, amounting to about 
($900) nine hundred dollars, in the currency of the United 
States, and that the said Mrs. Newton brought said moneys 
with her to the United States of America; that he cannot 
prove these facts, above stated, by any other persons resid- 
ing within the jurisdiction of the court, nor can he bring 
them here at the next term of the court by any process of 
the court,” &c., and thereupon applies for a commission and 
a continuance of the cause. 

This was a voluntary statement made by the accused 
without compulsion, and in his own behalf under oath, to 
procure a commission for the examination of witnesses to 
be ased in his defence. We cannot see that it could be 
properly excluded, and find no error in the court allowing 
it to be read to the jury as evidence in the cause. The 
People vs. McMahon, 15 N. Y., supra. 

In Coker vs. The State, 20 Ark., 58, Mr. Chief-Justice 
English, in delivering the opinion of the court, says: 
“The voluntary statements of the accused, in a criminal 
case, in relation to any matter connected with the crime, 
whether made verbally or in writing, may be introduced 
against him by the State. We know of no good reason 
why the statements made by him in an affidavit for contin- 
uance should be excepted from this general rule, and ex- 
cluded.” 

The seventh error contained in the assignment of errors 
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reads as tollows: “That the court erred in allowing the 
Assistant State’s Attorney, Thos. E, Wilson, to make a 
statement not under oath in reference to the testimony of 
the witness Cowan.” 

On the trial, one James Cowan was a witness on the part 
of the prosecution. He was interrogated by the State’s At- 
torney as follows—Record, page 470: 

Question. In your testimony yesterday you stated that 
Mr. Newton asked you if you would swear that the man 
you saw was McMillan; did he say anything more to you 
than that ? 

Answer. He said the reason he asked me was that he was 
going to have a glass made to look in the lake, and if I 
would swear I saw him it would save him the money he 
was going to spend on that glass. Something to that 
effect. 

Q. Was that all he said ? 

A. Yes; he said if I would swear I saw McMillan that 
would save him making the glass. He said he was a friend 
of McMillan’s, lived near there, and felt an interest in the 
affair. 

Q. I ask you is that all he said? 

A. Yea. 

Q. Is that all you can remember ? 

A. Yes; it has been a while ago. 

Q. Didn’t he say to you that if you could swear that it 
was McMillan you saw that it would be a personal favor to 
him ? 

A. No sir; he didn’t say that. 

Q. Are you sure he didn’t say that ? 

A. I don’t recollect him saying it. 

Q. State whether or not you have ever told any person 
he said that ? 

Counsel for defendant here objected to that question upon 
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the ground that if the object was impeachment the founda- 
tion must be properly laid. 

The State’s Attorney then varied the question as fol- 
lows: 

Q. Did you or not state to Harry True that Mr. Newton 
had told you if you could swear you had seen McMillan it 
would be a personal favor to him ; and did you not admit 
so stating to Mr. Thomas Emmett Wilson? 

A. Not that direct question ; I did not. 

Q. What question did you answer Mr. Wilson? 

A. The question that I answered here. 

Q. The question that Mr. Thomas Emmett Wilson asked 
you about ? 

Counsel for defence again objected, that the foundation 
for impeachment must be first laid. 

State’s Attorney answers: I have the right to ask him 
that. When I put a man on the stand he gives an answer 
different from what I expected. 

By the Court. That is recognized and it may or may not 
go to his discredit. If you lay the foundation you can ask 
him the question. 

Q. Did you or not state to Harry True that Mr. Newton 
had told you if you could swear you had seen MeMillan it 
would be a personal favor to him, and did you not admit 
so saying to Mr. Thomas Emmett Wilson on yesterday 
down stairs, near the front door? 

A. Not that question that Mr. Abrams just asked me 
about. I did not in that way. 

Q. Can you state the question, and what did you say ? 

A. The question that I answered was that Mr. Newton 
told me if [ could swear that I saw McMillan on that day 
it would save him the expense of having this water tele- 
scope made, or something to that effect. 

Q. That’s all you said ? 
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A. That’s all I said. 

Q. You never said anything about its being a particular 
favor to Newton? 

A. No sir. 

Q. Never? 

A. No sir. 

Mr. Abrams. I give notice that I will put witness on the 
stand to prove that he is not the truthful young man Mr. 
Foster says he is. 

Mr. Foster. It will take a good deal to convince the 
neighborhood that he is not. 

Subsequently, (Record, page 577,) Mr. Wilson, who was 
assisting the State in the prosecution of the case, arising in 
court said: “If it please your Honor, I desire to make a 
personal statement to the court in regard to the witness, 
James Cowan, who was recalled to testify this morning. 
Your Honor will remember that on yesterday, while the 
witness, Fred True, was on the stand, I went down stairs 
to request Mr. Sirrine to bring the revolver into the court 
room. While there Harry True came to me and 
informed me that the witness, James Cowan, had 
informed him that he had not been questioned in regard to 
all he knew, and had not told all. That Newton had told 
him, Cowan, that it would be a personal favor to him if he 
would swear that he saw McMillan; that he and McMillan 
were personal friends and it would save him a great deal 
of trouble looking for him. I went to Cowan, who was 
sitting near by, and asked him if these facts were correct, 
and was answered ‘ yes.’ I asked him why he had not 
sworn to them when on the stand, and he said he had not 
been asked about them, and was on guard all night, and so 
sleepy he hardly knew what he was saying. I informed 
him that he would be recalled. I then came up stairs 
into the court room, reduced to writing the above state- 
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ment and informed Mr. Abrams of the facts. We thought 
it proper to recall James Cowan. That he saw fit to deny 
under oath this morning what he had said yesterday is a 
matter he must settle with himself. He made the above 
statement to me in the presence of Harry True, and of 
Edgar Harrison, and all that counsel on the other side 
may say of his good character cannot avail to change the 
fact. The statements must go for nothing as against the 
fact that James Cowan said what he did to me in the pres- 
ence of Harry True and Edgar Harrison, and that I re- 
duced his statement to writing so soon after it was made.” 

By Mr. Foster, (counsel for accused): “‘ Unless you pro- 
pose to take the stand I object to those statements.” 

By the court: “ Counsel can make statement. It don’t 
amount to testimony, unless he takes the stand.” 

By Mr. Wilson: “I don’t make it as testimony, but as 
a personal explanation, and for all the talk about the prior 
character of the boy on the other side, Mr. Harrison, Mr. 
True and myself know that that boy made those state- 
ments to us, and if he saw proper to contradict them on 
the stand, that is another matter.” 

Mr. Foster: “ I say I do not think that such statements 
should be made in the hearing of the jury.” 

By Mr. Abrams: “I think Mr. Wilson had as much 
right to make it as Mr. Foster had to speak of the charac- 
ter of the boy.” 

“To the allowing of the statement and the statement 
itself, the counsel for the defence then and there excepted.” 

It nowhere appears in the record that any attempt was 
made to impeach the witness, Cowan. 

Neither True, Harrison or Wilson were sworn to prove 
that Cowan had made other or different statements than 
those sworn to by him on his examination as a witness for 
the prosecution. The statement thus made by Wilson ap- 
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pears to have been unnecessary and uncalled for, and per- 
haps had a tendency, as made, to affect the strength of his 
evidence with the jury. That evidence was probably 
deemed important by the accused inasmuch as it tended to 
prove that the accused was about having a glass made to 
search the lake for the body of the deceased at his own ex- 
pense, and if the witness would swear that he saw deceased 
after the time of his alleged disappearance it would save 
to accused the money he was about to expend for the glass. 
The credit of a witness may be impeached by proof that he 
has made statements out ot court contrary to what he has 
testified at the trial in matters relevant to the issue. In 
order to lay the foundation for such impeachment, it is 
necessary first to ask him as to the time, place and person 
involved in such supposed contradiction. This having been 
done, then the proof of the contradictions, thus particu- 
larly inquired into, may be submitted to the jury for their 
consideration. Greenleaf on Evidence, $462, and cases 
cited in note; Dufresne vs. Wise, 46 Wis., 290. 

In Hart vs. The Hudson River Bridge Co., 84 N. Y., 56, 
the court say: “The time and place and the persons to 
whom, or in whose presence the alleged statement was 
made, should have been brought to the attention of the 
witness whom it was intended to impeach, before he can be 
contradicted,” and cites Kimball vs, Davis, 19 Wend., 437 ; 
Palmer vs. Haight, 2 Barb., 210 ; Sprague vs, Cadwell, 12 
Barb., 516. This necessary foundation was laid in this 
case, but instead of calling witnesses to impeach the wit- 
ness, Cowan, Mr. Wilson makes his statement to the court 
and jury. ‘Statements of fact, not proved, and comment 
thereon are outside of the cause; they stand legally irrel- 
evant to the matter in question, and are, therefore, not per- 
tinent. If not pertinent, they are not within the privilege 
6 
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of counsel,” In the State vs. Underwood, 77 N. C., 502, 
the court say: “ We have in some cases ordered a new trial 
on account of the abuse of privilege by counsel, and will 
always do so when it seems probable that the defendant 
has been prejudiced on his trial by such abuse.” In Jen- 
kins vs. The North Carolina Ore Dressing Company, 65 N. 
C., 568, the court uses the following language: “ But still 
it may be laid down as law, and not merely discretionary, 
that where the counsel grossly abuses his privilege to the 
manifest prejudice of the opposite party, it is the duty of 
the Judge to stop himthen and there. And if he fails to 
do so, and the impropriety is gross, it is good ground for a 
new trial.” See also The State vs. Williams, Ib., 505. 

The court, it is true, on the interposition of counsel for 
accused, remarked that counsel could make statements; that 
they did not amount to testimony unless he took the stand ; 
but there was no direction at any time to the jury that 
they were not to consider such statements in their deliber- 
ations. 

In Tucker vs. Henniker, 41 N. H., 317, the court well 
says: “ When counsel are permitted to state facts in argu- 
ment, and to comment upon them, the usage of the courts 
regulating trials is departed from, the laws of evidence are 
violated, and the full benefit ot trial by jury is denied. It 
may be said in answer to these views that the statements 
of counsel are not evidence; that the court is bound so to 
instruct the jury, and that they are sworn to render their 
verdict only according to evidence. All this is true, yet 
the necessary effect is to bring the statements of coun- 
gel to bear upon the verdict with mc-e or less force ac- 
cording to circumstances, and if they, in the slightest degree 
influenced the finding, the law is violated, and the purity 
and impartiality of the trial tarnished and weakened. If 
not evidence, then manifestly the jury have nothing to do 























JUNE TERM, 1884. 








Newton v. The State—Opinion of Court. 








with them, and the advocate has no right to make them. 
It is unreasonable to believe the jury will entirely disregard 
them. They may struggle to disregard them; they may 
think they have done so, and still be led involuntarily to 
shape their verdict under their influence. That influence 
will be greater or less, according to the character of the 
counsel, his skill and adroitness in argument, and the force 
and naturalness with which he is able to connect the facts 
he states with the evidence and circumstances of the case. 
To an extent not definable, yet to a dangerous extent, they 
unavoidably operate as evidence which must more or less 
influence the minds of the jury, not given under oath, with- 
out cross examination and irrespectiveof all those precaution- 
ary rules by which competency and pertinency are tested.” 
See also cases cited in this opinion. Ferguson vs. State, 59 
Ind., 38. The same rule applies to statements made. by 
counsel during the course of the trial. We cannot but 
see from the evidence in this case, embodied in the record, 
all of which is circumstantial, that the statements so made 
by Wilson with reference to the evidence of Cowan may well 
have had the effect to impair his evidence with the jury, 
and was therefore not weighed in his favor. It was im- 
properly permitted, and the court should have stopped him 
trom uttering it, and advised the jury then and there that 
it was to have no weight or effect in their deliberations. 
The eighth assigned error is: “ That the court erred in 
his various rulings on the admissibility of evidence as the 
same appears in the record and the bill of exceptions.” 
Under this error, in the brief filed by the counsel for the 
plaintiff in error, are objections stated and exceptions taken 
to the ruling of the court in over thirty different cases. It 
will be utterly impossible for this court to give a careful 
examination to each one, as the record is voluminous, cov- 
ering over eleven hundred pages of manuscript, with vol- 
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uminous briefs, indices and statements, but the most promi- 
nent will receive attention and so far as possible be classi- 
fied. 

We can see no objection to the evidence of Charles Saint, 
on page 155 of the Record referred to on page 943 of the 
Bill of Exceptions, The witness was testifying as to the 
habits and manners of the deceased, as well as to his per- 
sonal appearance. In answer to the inquiry, “ did he have 
many friends?” he answered, “ well, I don’t know that he 
had many enemies. He was a man that was very much 
opposed to having enemies. He would do almost anything 
in the world to keep from having enemies, so much so that 
he did not register here for fear that would give him ene- 
mies.” This evidence in regard to his failure to register, 
and the reasons he assigned therefor, was, perhaps, immate- 
rial, but could not work to the disadvantage of the accused. 
The first part of the answer was clearly admissible. In the 
language of brief of counsel for accused, “ the next excep- 
tion was to the testimony of John Dodd,” but he fails to 
cite us to the page of this record upon which it is to be 
found, and it is impossible for us to go through and hunt it 
up. We have frequently called attention to the fact that 
the rules.of this court require that an abstract of the teati- 
mony must be furnished with the record, and the briets 
should refer to such abstract, or to the record. 

The next exception noted in the brief is to evidence of 
VanDeeman. He testified in regard to the deceased, “I 
had cashed a small check or draft, and he came inside be- 
hind my counter and said he wished to arrange his money 
—put it away ; and drew out his pocket book, sat down at 
my desk, unwrapped the handkerchief he had around it, 
arranged his money, tied it up, put away his pocket book, 
and went out.” ‘ He had his money arranged, bills of the 
different denominations seemingly altogether. The bills I 
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saw ranged from one hundred dollars down to five dollars. 
A fair sized package.” “Q. Did you orcan you, from hav- 
ing seen it, form any estimate of the aggregate amount of 
the package?” This question was objected to by the de- 
fence and admitted by the court and exception taken. The 
answer of the witness was: “I should judge, as near as I 
. an remember, there was about one thousand dollars, or in 
that neighborhood.” There is no error here when taken in 
connection with the previous evidence given by the witness. 
The money was tied up in a handkerchief in a pocket book; 
he sat at witness’ desk and took out his money in presence 
of witness, and arranged it. It was a fair sized package, 
and the bills were of different denominations from five to 
one hundred dollars, and he thought, as near as he could 
remember, that there was about one thousand dollars of it. 
The witness subsequently described the appearance of the 
bills. 

There is no error in putting the question as stated in the 
brief of counsel for the accused to Zeri Adams, nor to A. 8. 
Miller. In neither of these two cases is there any reference 
in the brief to the page in the record where the facts are to 
be found. The questiéns raised by objections to the evi- 
dence of Richard Cooper, Charles Saint, J. O. Tabor, A. 
Pichard, Otto Fries, Edgar Harrison, L. M. Moore, Harry 
True, H. Eugene Munson, Mr. Lefften, Mrs. Hattie Mun- 
son and T. M. McRae, next following in the brief of the 
counsel of the plaintiff in error, will not be examined for 
the reasons that in the brief there is no reference to the 
page of this voluminous record upon which the evidence or 
objections are to be found. 

We can see no objection to putting in evidence a “ full 
box of 88 caliber long central fire metalic cartridges manu- 
factured by the Winchester Repeating Arms Oo. of New 
Haven, Connecticut, U.S. A.” Nor in giving to the jury 
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one of those cartridges, together with one of the cartridges 
taken from the revolver, to compare. If not experts, the 
jury were men qualified by law to be trusted with the com- 
parison of cartridges, and the evidence could in no way be 
prejudicial to the rights of the accused. What the expert, 
Thos. G. Bennett, President of the Winchester Repeating 
Arms Co., was expected to prove under the commission 
asked for by the accused had been admitted to be true by 
the State’s Attorney. 

Counsel for plaintiff in error claim that great error was 
committed in allowing the testimony of the witness, Ellen 
Jones, (on page 867, &c., of the record,) in overruling the 
various objections, and in not ruling out the whole of her 
testimony. 

The material portions of her testimony are as follows : 
in answer tv questions proposed by the State’s Attorney, 
she said—* TI live at No. 21 Kingsbury road, Ball’s pond 
road, Islington, London; I came here yesterday, direct 
from London. I don’t know Newton except by seeing him 
at my house; I have seen him about five or six times alto- 
gether; I am acquainted with Mrs. Kate Newton; Mrs. 
Newton came to me as a lodger with her sister, and took a 
room in my house; they said they came from Ilull; L 
asked them if they had any luggage; they said it was at 
London Bridge.” At this point counsel for accused objected 
to what they said, and what Mrs. Newton said before her 
marriage. The objection was overruled by the court, and 
the counsel for the defence excepted. 

“IT said to her on Saturday, ‘your luggage don’t seem to 
come,’ and they went to work for Mrs. Ford, at hat work. 
I was a costume maker. I rented rooms and they came 
and got a room from me. Mr. Newton called one Sunday 
and took Miss Kate Bouron out; she was then Miss Kate 
Bouron ; her sister, Pollie. I know nothing about Kate, 
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except that she was a very well behaved girl while she was 
in my place. She was very poor, of course; she left her 
mother to stay with me ; she had only what she could earn ; 
she had no clothing or anything, because she said her 
clothes were at home; she stayed with me and went to 
work for Mrs. Ford up to Christmas time, and Mrs, Ford 
was slack of work, and she used to do a little work 
for me, and that’s all I know about it; she came to my 
house about the middle of July, 1880; she left me to go 
home to Hull the end of March, or beginning of April, 
1882.” ’ 

Q. What was her financial condition when she left to go 
home to Hull? 

A. The same as when she had been staying with me, 
very poor; she hadn’t been able to get any clothes ; I know 
that because I lent her some of my under linen ; she was not 
in my debt when she left.. Mr. Newton had sent her some 
money and she paid me. Mr. Newton had sent her some 
money. Mr. Newton sent her £2; I think she gave me 
£1 out of it. 

Q. Do you know anything about Mrs. Newton’s family ? 

A. I only know the three sisters—no four sisters, Kate, 
Polly, Emily and Nellie. I have seen them all. 

Q. Do you know what business the family were engaged 
in? 

By Mr. Foster: Ask her if she knows of her own knowl- 
edge. 

By Mr. Abrams: She has a right to tell from statements 
made by Mrs. Newton. 

By Mr. Foster: Then I object to it as clearly inadmissi- 
ble. 

By the court: I will admit it. 

To which ruling counsel for defence excepted. 
Subsequently, in answer to questions put by State’s At- 
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torney, the witness said “ when I spoke to him, Newton, 
about the rent, he didn’t think he ought pay it ; he thought 
Bushell ought to pay it. When I spoke to Bushell he said 
that Newton had heaps of money and he ought to pay it ; 
that he had the best right to pay it. So Newton paid it. 
He, Newton, said his uncle allowed him some money, and 
he had only what he earned. His uncle allowed him some 
money, he would have the money when his uncle died. 
Mr. Gray was the uncle’s nanie.” 

Counsel for defence objected to this evidence of conver- 
sations nearly three years ago, and to all conversations be- 
tween Miss Bouron and Mrs. Jones, and between Mr. New- 
ton and Mrs. Jones. 

By the Court: I think the questions may be admitted 
along with the chain of circumstances. 

Counsel for defence excepted to this ruling of the court. 

Q. You told the other attorney that while Miss Bouron 
was at your house, she was very well behaved. 

A. Yes. 

Q. I ask you was there no exception, during that period 
of time, to her good behavior, in your opinion ? 

A. I only blame her with keeping up with Newton un- 
der the circumstances relating to her sister, that’s all, if it 
was true of Newton as they say it was. Newton said it 
was not, she said it was not, the girl herself said it was. 

Counsel for defence objected to anything relating to her 
sister. 

Pending the argument, the witness said I never knew 
anything wrong of her, and she did not do anything wrong 
while she was in my place. The only thing I blamed her 
for was to come to America and to have married Newton. 
I don’t say anything wrong against Kate, because she was 
a good girl. 

By the court: The character of her sister had nothing 
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to do with this, but as the question was suggested by the 
cross-examination, she may answer according to the truth. 

To this ruling counsel for defence excepted. 

Other evidence of this witness was introduced and re- 
ceived by the court, which was objected to upon the grounds 
that it was immaterial and irrelevant, to which ruling of 
the court exceptions were taken by the defence. 

Much of the testimony of Mrs. Jones, as given, was cer- 
tainly immaterial and improper, and should have been ex- 
cluded. It was not material that Polly was confined, or 
that Bushell said that Newton had heaps of money, and 
that he didn’t think he ought to pay the rent, that he, 
Newton, had the best right to pay; or the conversations 
had with Kate Bouron, some years before she was married 
to Newton in regard to her mother’s business or the sale of 
her mother’s furniture. This evidence may and undoubt- 
edly did have an influence with the jury to prejudice them 
against Newton, and should have been excluded. The ob- 
ject of the prosecution was evidently to contradict what’ 
the accused proposed by this affidavit and commission to 
to prove by the witness Bouron that Mrs. Newton had 
$900 when she left England, and that her brother had 
£5,000 invested for her. The prosecution had admitted 
that he would so testify, but had not admitted the truth of 
the alleged fact. This further shows the importance of 
the evidence of Bouron for the accused. | 

The testimony of Mrs. Jones, uncontradicted, of the con- 
versation she had with Kate Bouron tended to show that 
she was very poor, and had not the means Newton claimed 
that she had ; and immediately after the disappearance and 
alleged murder of McMillan the payment of debts and the 
purchase of goods by Newton was made a circumstance in 
the chain of evidence which produced his conviction. 

The court did not instruct the jury, at any time during 
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the progress of the trial, to disregard such immaterial and 
incompetent evidence, but permitted it to go to them, say- 
ing: “I think the question may be admitted along with 
the chain of circumstances,” and it was undoubtedly consid- 
ered by them in making up their verdict. It has been held, 
when incompetent testimony had been given to the jury, 
and not withdrawn from their consideration, that a new 
trial would be granted. In the case of The Delaware and 
Hudson Canal Company vs. Barnes, 31 Pa., 193, in the 
course of the trial the court admitted certain improper evi- 
dence. After the testimony and argument had closed, and 
when the Judge proceeded to charge the jury, he instructed 
them as upon what basis they should give damages, &c. 
On error the Supreme Court say: “It is to be observed 
that the evidence was not withdrawn from the jury. They 
were not told to give it no consideration; nor were they 
instructed that it was not properly before them. * * * 
In fine, the jury were simply restrained from making the 
illegal evidence an independent ground of recovery. And 
even this caution was not given until the illegal and per- 
nicious evidence had been permitted to work its impression 
during ths whole progress of the trial.” Again, the court 
in this case say: ‘“ Undoubtedly, when a mistake has been 
made in the admission of evidence on the trial of a cause 
it may subsequently be rectified. It may be withdrawn by 
the party who has given it, or the court may withdraw it, 
and positively instruct the jury to disregard it—to discard 
it from their view. In such a case, it is the duty of the 
court to see to it that no mischief is done; that the illegal 
evidence be withdrawn, wholly withdrawn, and withdrawn for 
every purpose.” The court, for this error alone, reversed 
the judgment and granted a new trial. Ellis vs. Short et 
al., 21 Pick., 142, and cases cited ; Underhill vs. N. Y. and 
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Harlem R. R.-Co:, 21 Barb., 489; Smithermas vs.. The 
State, 11 Ala., 355; Clark vs. Voice, 19 Wend., 282. 

In State vs. Meader, 54 Vermont, 126, the court in its 
head note, which is fully sustained by the opinion and au- 
thorities therein cited, says: “The admission of illegal 
evidence, if objected to, though under an offer of connecting 
it with other proof that would render it competent, and 
though charged out of the case by the court, is a cause for 
setting aside a verdict, unless the court is able to say affirm- 
atively that it worked no injury to the adverse party.” It 
is a well settled rule of law that when the error is in the 
admission of illegal evidence which bears in the least degree 
on the question in issue, it-cannot be disregarded. Here 
the defendant’s lite was at stake, the proof as to Newton 
was all circumstantial, nothing whatever direct—how care- 
ful then should the court be in the admission of evidence ; 
and permit nothing that bore upon the case in the least de- 
gree to go to the jury, unless warranted by law, or the rules 
of evidence. Weeks vs. Lowerre, 8 Barb., 530; People vs. 
Wiley, 3 Hill, 214; Hilliard on New Trials, 407. 

The ninth error assigned is, “ that the court erred in per- 
mitting the State’s Attorney to argue in reference to the 
conviction of another person for another murder, as appears 
from the bill of exceptions.” In the bill of exceptions the 
following facts appear: “ The State thereupon rested its 
ease, and the defendant offered no evidence or testimony, 
and in the argument before the jury the State’s Attorney 
said: ‘because I say, and with all the earnestness with which 
I am capable, that there never was to my reading or knowl- 
edge a case of circumstantial evidence where every link 
was so perfect, where the facts were so overwhelming, and 
when the presumption of guilt was so startling in its con- 
clusions, as in the case before you. If we cannot convict 
on this testimony, then there is a man under verdict of 
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murder in the first degree, now incarcerated in that jail, 
who ought to have the door of his prison house opened, 
and—’ 

“By Mr. Foster: ‘I object to his stating what is not in 
the evidence.’ 

“* By the Court: ‘ He is only using it as an argument.’ 

“By Mr. Foster: ‘ Well, I except to that style of argu- 
ment being used.’ 

“Mr. Abrams then said: ‘I will suppose a case. I say 
there is the case of Palmer, which the learned writer stig- 
matizes in the severe language I have read to you—he says 
of him: ‘ He was a model of physical health and strength, 
and was courageous, determined and energetic. No one 
ever suggested there was a disposition towards madness in 
him ; yet he was cruel, as treacherous, as greedy of money 
and pleasure, as brutally hard hearted and sensual a wretch 
as it is possible even to imagine.’ Now you don’t find ver- 
dicts by comparison with verdicts in other cases, nor am I 
telling you what the testimony in that case was, but I am 
' only stating to you that if this man were declared innocent 
that no others should be punished.” 

It has been said with truth that the comments and argu- 
ments of counsel in the progress of a trial before a jury are 
controllable in the discretion of the Judge who presides; it 
is, however, a judicial discretion, and if used to the injury 
of either, and it so appears properly in the record, an Ap. 
pellate Court may and should revise and control it. If the 
remarks so made by counsel were pertinent in argument 
they are proper for the consideration of the jury when they 
have retired to deliberate upon their verdict. His illustra- 
tions of the man convicted of murder, now in jail, who 
should be released, if no conviction was found in this case, 
and the other, of the man Palmer, asupposititious case, were 
entirely outside of the record and the evidence, and were 
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calculated to prejudice the rights of the accused. : The 
court, in answer to an objection interposed by. counsel, for 
accused, said “ he is only. using it, as an argument,” thus 
emphasizing the position taken by the State’s Attorney, and 
giving it the force and weight of its approval. In the 
State vs. Williams, 65 N. C., 505, the court say: “ The 
question is, whether his Honor had the power to stop the 
Solicitor for the State, when he was, in the opinion of his 
Honor, abusing his privilege in his commeuts on a witness 
and his testimony. It is a power which is usually exer- 
cised sparingly; and which ‘ought to be promptly and 
firmly exercised, when the abuse is gross, as was the case 
here, It is especially proper to exercise the power in a 
criminal case, when the State is prosecuting one of its citi- 
zens, and should not allow the jary.' to be improperly preju- 
diced against him. There is error.” 

In Jenkins vs. The N. C. Ore Dressing Co., 65 N. C., 
563, the court say: “It may be laid down as lew, and herr 
merely discretionary, that when counsel grossly abuses his 
privilege to the manifest prejudice of the opposite party, it 
is the duty of the Judge to stop him then and there. And 
if he fails to do so, and the impropriety is gross, it is good 
ground for a new trial.” State vs. Underwood, 77 N. C., 
502; Cable vs. Cable, 79 N. C., 589; State vs. Guy, 69 
Mo., 480; Proctor vs. DeCamp, 83 Ind., 559; Dickenson 
vs. Burke, 25 Ga., 225; Ferguson vs. State, 49 Ind., 33; 
Hilliard on New Trials, 225. 

In Combs vs. The State, 75 Ind,, 221, in discussing this 
question of the discretion of the trial court, to be exercised 
in matters of argument by counsel, the court say: “To rig- 
idly require counsel to confine themselves directly to the 
evidence would bea delicate task, both for the trial and 
the appellate courts, and it is far better to commit some- 
thing to the discretion of the trial court than to attempt to 
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lay down or enforce a general rule defining the precise lim- 
its of the argument. -If counsel make material statements 
outside of the evidence, which are likely to do the accused 
injury, it should be deemed an abuse of discretion, and a 
cause for reversal, but when the statement is a general one 
and of a character not likely to prejudice the cause of the 
accused in the minds of honest men of fair intelligence, the 
failure of the court to check counsel should not be deemed 
such an abuse of discretion as to require a reversal.” 

In the ease at bar, the remarks of counsel were outside 
of the evidence and the reasonable bounds of argument. 
They had no relation to the guilt or innocence of the ac- 
cused, and were certainly intended to influence the minds 
of the jury in coming to a conclusion. We can very well 
see that they may have had such a result. The court, in 
the exercise of a sound judicial discretion, should have pre- 
vented or stopped them or advised the jury that they were 
not to be considered by them. 

The tenth error assigned is, “ in allowing the State’s At- 
torney to interrupt the defendant’s counsel, and state facts 
not offered in evidence.” 

On an examination of the record, it appears that during 
the argument of the case by counsel for the accused, there 
was some “ cross-firing ” between the State’s Attorney and 
the counsel. Mr. Foster, in his argument, said “ going 
back for a moment to the expert testimony, I desire to call 
your attention to one point. Mr. Abrams tried to prove 
that the blood on the handkerchief met all the require- 
ments of the blood ot the brain, and he signally failed to 
do it, because, mark it, Dr. Wylly answered his question 
by saying, that all these ingredients found on the handker- 
chief could have been found from blood flowing from a 
wound on the brain; and when I asked him, when you 
stated in general terms that a wound on the brain had all 
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these appearances, you don’t mean to say that a wound in the 
brain made these appearances ? 

“A. No. I saw no brain tissue,there were many other 
things necessary. Mr. Abrams interrupted counsel, saying, 
‘I desire here to say that it is a matter well known to med- 
ical science that brain tissue disappears in a few minutes.’ 
Mr. Foster then said,‘ well, Dr. Abrams.’ Mr. Abrams 
said, ‘you can call me Dr. Abrams, because I am the son of 
a doctor, and am proud of my medical knowledge,’ to 
which Mr. Foster said: ‘Dr. Abrams was not on the stand, 
was not cross-examined, and has no right to argue notori- 
ous facts as he says, but if I am to be interrupted, when- 
ever I discuss these experts, and show their inconsistency, 
why, I will simply state what Dr. Wylly says, and let him 
and Dr. Abrams talk it out.’” It is clearly improper for 
counsel to add, by his own statement, without the author- 
ity of evidence, to the testimony submitted to the jury. 
The statement of facts not in the evidence should not be 
allowed to be given or discussed. In this case the atten- 
tion of the court does not appear to have been called tothe re- 
marks of the prosecuting attorney, and no exception ap- 
pears by the bill of exceptions to have been taken. 

The eleventh exception is to the charge of the court to 
the jury. 

The charge of the court is in writing, and is embodied 
in the record in full, as also in the motion for new trial. 
On the motion for a new trial one of the grounds reads as 
follows: “The court erred in his charge to the jury in 
commenting on the testimony, and in relation to the state- 
ment in regard to the jury’s recommending to mercy. And 
that the court also erred in the charge generally as calcu- 
lated to confuse the jury and mislead them, though not in- 
tentionally, and the charge is hereby made a part of the 
motion, the parts considered as error marked as such,” 
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By §2, chap. 3431, Laws 1883, it is provided that “it 
shall be lawful for either party in any civil cause or for the 
defendant in any criminal cause, in said courts, after ver- 
dict rendered, to embody in the motion for a new trial any 
portion of the charge of the Judge which may be deemed erro- 
neous, which shall be taken as an exception to said charge, 
and if such motion for a new trial upon the hearing shall be 
refused, such refusal together with the subject matter of the 
charge contained in such motion, may be made the subject 
of review by the Supreme Court.” Under this statute then 
we come to review the charge of the court, or such portions 
of it as are designated in the motion for a new trial, the 
motion having been denied by the court below. 

The first point is that the Judge “ erred in commenting 
on the testimony,” as contained in the fourth clause of the 
charge. In his brief, counsel for the plaintiff in error claims 
that the charge of the Judge or so much thereof as refers 
to facts proven, was erroneous, as it was charging directly 
on the evidence, and the question as towhen Mr. McMillan 
disappeared, was an important link in the cause. The por- 
tion of the charge so objected to is in the following words: 
“Tt has been proven that Samuel McMillan disappeared 
after a certain time, and has not been seen or heard from 
since. After his disappearance a body was found and tes- 
timony has been introduced to prove that it was his body. 
It becomes your duty to ascertain from the testimony, 
whether it was the dead body of Samuel McMillan that 
was found in a certain lake, and from the testimony, 
whether he had been shot as thereby appears.” 

It is certainly a violation of the rule for the Judge to 
comment upon the testimony in his charge to the jury in 
such a way as to influence them in finding a certain fact.. 
In this case, however, many witnesses, neighbors and 
friends, had positively testified as to the disappearance of 
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McMillan, and it was a conceded fact, not in any way by 
means of evidence disputed by the defence. It was not 
such a commentary as affected the verdict of the jury and 
was of no injury to the accused. It is also accompanied 
in the exception with the other remarks of the court sub- 
mitting to them the question from the testimony as to 
whether it was the body of McMillan that was found in 
the lake, and whether he had been shot as thereby appears. 
These latter two submissions of fact were proper. The 
whole statement of the court was objected to and it must 
be all taken together, and in it there is no error. Hilliard 
on New Trials, 286; Nutting vs. Hubert, 37 N. H., 346. 
The next point is what is contained in the sixth section 
of the charge, and of it counsel, in his brief, says: “ We 
claim as error, because it is given in such a confused and 
unintelligible way as to have no effect upon the jury.” 
The portion numbered six, so objected to, is as follows: 
“ That circumstantial evidence is often as strong, sometimes 
stronger than positive evidence, has been held by writers of 
law and so admitted by courts of the highest record, that 
is Appellate and Supreme Courts, whose decisions are con- 
sidered of high and imposing authority, and in many 
States, binding and authoritative,” &. The court then 
charges as to the difference between direct and circumstan- 
tial evidence, and says: “ Direct and positive evidence is 
when the witness can be called to the stand to testify to 
the precise fact which is the subject of issue; but if no 
one saw the killing, circumstantial evidence, if the killing 
is proved, which must be, may then legally be offered in 
such case as to the connection of the accused with the fact 
of the killing; circumstantial evidence, therefore, is founded, 
as it has its legal basis and rational conclusion, on experi- 
ence and observed facts and evidence establishing a eonnec- 
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tion between the known and proved facts and those facts 
sought to be. proven. The burden of finding everything 
essential to the charge lies on the State.” 

We cannot see that this portion of the charge is liable to 
the criticism of counsel in his brief. The court tells the 
jury the difference between direct and circumstantial evi- 
dence, which was very proper in a case of this character. 

Circumstantial evidence, it is said, has been found in 
some instances “ to produce much stronger assurance of the 
prisover’s guilt than could have been produced by the 
most direct and positive testimony.” 

“ A presumption is a probable inference which our com- 
mon sense draws from circumstances usually occurring in 
such cases.” 1 Cowen’s & Hill’s Notes, 598 and notes. 

In the seventh clause of the charge excepted to we see 
no error. 

The court submitted the testimony to the jury. 

In the eighth clause of the charge, the court says: “If 
it is proven to the satisfaction of the jury that the accused 
killed Samuel MeMillan, then it must be concluded from 
the evidence whether it was premeditated killing, and as 
such, murder in the first degree. If a homicide or killing 
is proven, and no ground of defence set up or proven, as to 
the reason, or cause, or motive, the law presumes that it 
was premeditated unless proven to be accidental or uninten- 
tional.” This was error. 

Premeditation is a question of fact for the jury, to be de- 
termined from the whole evidence. This court has on sev- 
eral occasions decided this very question. Savage and 
James vs. The State, 18 Fla., 909; Ernest vs. The State, 
20 Fla., 383; Blige vs. The State, 20 Fla., 742. 

The alleged errors in the ninth, tenth and eleventh 
clauses of the charge consist in the instructions to the jury 
in regard to their finding defendant guilty of a less offence 
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than that charged in the indictment. The court says: “The 
accused is on trial for murder in the first degree. If, trom 
the testimony, you believe that.he killed Samuel McMillan, 
and that the act: involves a lesser. oftence under the charge 
of killing, you can so find, but of this the evidence must 
be satisfactory. In such connection isembraced murder in 
the second degree.”’ 

The court then explains what constitutes munien:' in the 
second and third degree under our laws, and then concludes, 
“these are the divisions of the law of this State under the 
head of murder. In examining the testimony in the case 
to see whether it is applicable to murder. in any of the 
above stated degrees, vou will be careful to. ascertain 
whether, by the same. clear and strong conclusions of its 
application, to the offence of whieh you might think him 
guilty, if you so find.” * ® . ad * * 
“The accused has offered no testimony, and the different 
degrees of murder have been presented to the jury in order 
that they might be informed of the different distinctions 
the meaning of the law, and the application of the testi- 
mony under the law of the case.” While perhaps in this 
case under the evidence, it was not necessary for the court 
to emphasize the difference between murder in the first, 
second and third degrees as recognized by statute, yet it 
was in no way prejudicial to the interest of the accused, 
and could not influence the jury in their finding. While it 


the case, yet it was not such error as would produce a 
reversal of the judgment, or grant to-the accused a new 
trial. . 

The next objection found by the counsel;for defence is toe 
the twelfth clause of the charge upon the law giving to juries 
in cases of murder the right to recommend to merey.. The 








‘SUPREME COURT. 








Newton v. The State—Opinion of Court. 








“That whoever is convicted of a capital offence, and recom- 
mended to the mercy of the court by a majority of the jury in 
their verdict, shall be sentenced to imprisonment in the State 
prison for life, with or without solitary confinement, at the 
discretion of the court.” The court charged as follows: 
“ If the jury find the defendant guilty they can recommend 
him to the mercy of the court, and that reduces the punish- 
ment to an imprisonment in the penitentiary for life, but 
this is in the discretion of the jury.” So far the charge is 
correct, except that the court failed to say that a majority 
of the jury could so recommend to mercy. If the court 
deems it necessary to charge on this question it should be 
in the language of the statute, which does not make it his 
duty, or prohibit him from so doing. The case of Metzger 
vs. The State, 18 Fla., 481, does not go to the extent of 
prohibiting the court from charging on this question; it 
only decides that it is not error for court to refuse to 
charge. ‘“ Counsel may read the act to the court and jury, 
if they desire to do so, and the Judge may give it to the 
jury if desired.” The remainder of the clause so objected 
to is as follows: “It is not the purpose nor the spirit of the 
law that the enforcement of the penalty should be set aside, 
unless in the calm, deliberate judgment of the jury they are 
decided in this conviction of a just mitigation of the death 
penalty to imprisonment for life, on avcount of some bear- 
ing in the testimony to such conclusions, but not from any 
mere merciful consideration of tender and kind feeling for 
the violation ot the law under the death penalty, nor from 
sympathy for the unfortunate, but only when there is some 
mitigating circumstance, apparent from the testimony, or 
some rational or legal consideration for sympathy in the 
enforcement of the law stronger than a mere exercise of ten- 
der feelings. This is merely the expression of the views of 
the court as to the intention of the Legislature in passing 
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the law. But after stating to the jury that the recommen- 
dation to mercy is in the discretion ot the jury, where the 
law has placed it, it is improper to attempt to control them 
in its free exercise according to their own judgment of the 
merits of the case. The law is positive. If a majority of 
the jurors recommend to mercy, by whatever motives they 
may be actuated, (and these motives are not circumscribed) 
the court is bound to heed their verdict, and pronounce sen- 
tence accordingly. 

The thirteenth clause of the charge was excepted to be- 
cause it was misleading to the jury. We cannot see how 
it could be misleading, or where the error is. The court 
says: “Inference from circumstantial testimony is only 
legal so far as it is based upon some material or reasonable 
conclusion, evidently deducible from an undenied and 
proven fact. If the circumstance be such as affords a fair 
and reasonable presumption of the fact to be tried it is to 
be received and left to the action of the minds of the jury, 
whose duty it is to determine its precise force and effect 
from the circumstances proved, and whether they are suffi- 
ciently satisfactory and convincing to justify them in find- 
ing the fact in issue. Presumptive evidence is admissible 
in criminal] cases where direct evidence of facts cannot be 
supplied. Reasonable minds will necessarily form their 
judgments on circumstances according to their presentments 
to the understanding, and their force and connection. The 
burden of proof to establish the guilt of the accused being 
on the State, the evidence must satisfy you of his guilt, and 
that, as has been explained, beyond a reasonable doubt. 
As to the rule as to circumstantial testimony, it is held 
that no rule can be given as to what circumstances are ad- 
missible, except that they must tend to prove the offence, 
and connect the defendant with it ; they may be remote, or 
they may be near, minute or of larger dimensions.” 
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In this case, where the evidence was almost: entirely cir- 
cumstantial, and where there was no direct proof of the 
commission of the offence by the accused, it was evidently 
proper for the court to so charge, and in it we find no 
error. 

There is no error in the charge of the court in regard to 
the evidence of experts. The court said: “The testimony 
of a witness as a man of science ona subject with which he 
is familiar from knowledge or experience, is admissible, 
and you can judge of its force and application from the 
character of the testimony, the case under consideration, 
and the subject matter under examination ; and you may 
apply its force as you believe and understand its relation to 
the case. If they testify to a scientific truth, they are en- 
titled to belief. Yet they may be received with caution.” 
It is said “ that the opinions of medical men are certainly 
admitted as to the cause of disease, or of death, or the con- 
sequences of wounds, and as to the sane or insane state of a 
person’s mind, as collected from a number of circumstances, 
and as to other subjects of professional skill. And such 
opinions are admissible in evidence, though the witness 
founds them, not on his own personal observation, but on 
the case itself as proved by other witnesses on the trial.” 
Hilliard on New Trials, §440, and notes; 1 Cowen & Hill 
and Edwards Notes, Phil. Ev., 778; 1 Greenleaf Ev., 
§ 440. 

There was no ground for arresting the judgment, but the 
court should have granted a new trial. 

The judgment must be reversed and a new trial is 
awarded. 

















JUNE TERM, 1884. 








Higgins v. Driggs, Administrator—Syllabus. 








3 








Henry S. Hieerns, APPELLANT, vs. Joun 8. Driggs as 
ADMINISTRATOR OF THE Estate oF JoHN S. ADAMs, 
i DECEASED, APPELLEE. 


1. A judgment entered by the clerk in vacation ought not to be 


amended when it appears from the record that no judgment 
ought to have been entered. 


. An execution against an administrator should be suspended when 


it does not appear on its face whether it is to be satisfied out of 
the individual property of the defendant or out of the property 
of his intestate. 


E. F. A., executrix of J. 8. A., made a note by which she prom- 
ised to pay to H. 8. H., or his order $1,097, on demand, with in- 
terest at ten per cent., and signed said note ‘‘ E. F. A., executrix 
of the estate of J. S. A.’’ Held, That this was the note of E. 
F. A., and did not bind the estate of J. 8. A. 


E. F. A., executrix, having died, J. 8. D. was appointed adminis- 
trator de bonis non of J.'8. A., and was sued as such on the 
above note. No plea, answer or demurrer having been filed, the 
clerk in vacation on the proper rule day, on no other proof than 
said promissory note, entered judgment that plaintiff ‘ have and 
recover to, uf and from the defendant as administrator of J. 8S. A., 
deceased,’’ the amount of said note and costs. Here the judg- 
ment stopped without saying out of whose property it was to be 
satisfied. Plaintiff moved to amend the judgment ‘‘so as to 
have it read and appear of recordas against the goods, &c., of J. 8. 
A , dec’d.”” This motion was refused by the Circuit Judge: Held, 
That this ruling was correct, because on the proof before him, the 
clerk ought not to have entered any judgment, either against the 
defendant individually or as administrator of J. 8. A., to be levied 
of the goods, &c, of the latter, and the court ought not to 
amend a judgment entered by the clerk when it appears from 
the record that the clerk ought not to have entered any judgment. 
The execution commanded the sheriff ‘‘that of the goods, &., 
of J. 8S. D., as administrator of the estate of J. S. A., deceased, 
you cause to be made”’ the amount of said judgment and costs. 
The Circuit Judge, on motion, suspended this execution : Held, 
That this ruling was right because every execution against an 

administrator ought to be suspended unless it clearly shows on 
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its face whether it is to be satisfied out of the individual! prop- 
erty of defendant, or out of the property of his intestate in his 
hands to be administered. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
C. P. ¢ J. C. Cooper for Appellants. 


The judgment in this case reads against “ John S. Driggs, 
as administrator of the estate of John 8. Adams, deceased,” 
but does not add the words “ to be levied of the goods and 
chattels of decedent.” We contend that this is a 
valid judgment against Driggs in his representative capacity 
as administrator, and that it may be levied on lands, goods, 
or chattels of said estate of Adams as the property out ot 
which judgment should be made, follows as a matter of law 
without being recited in the judgment. When judgment 
reads against a party as administrator of the estate of an- 
other, we admit a judgment against “defendant” simply 
in such a case would be a personal judgment and could not 
be made out of the estate, but this is not that sort of case. 
The only case in which the question of the validity of these 
judgments has been passed on by this court was in Cooper, 
Executor, vs. C. O. Livingston, in 19 Fla., page 684, where 
the court held the judgment erroneous, but upon an inspec- 
tion of that judgment, page 54 original record in that cause, 
the court will find that the judgment was simply against 
“ defendant,” not like this judgment, against “ Driggs, as 
administrator of the estate of John S. Adams, deceased.” 
And such is the distinction to be drawn between all of 
the cases which decide the form of judgment against ad- 
ministrators; in all the cases they were not deciding the 
question presented here, but simply the proper technical 
form of judgment, without saying that the form here used 
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is absolutely so erroneous as to destroy the face of this 
judgment as a judgment against the administrators as such, 
which could be made out of the estate of decedent. 

The cases giving proper form of judgment against admin- 
istrators, but not deciding on whether a judgment similar 
to this is sufficient, are the following—all of them are 
where judgment was rendered simply against defendant, and 
that are held erroneous: 2 Ind., 123; 7 Sm. & Mar. (Miss.), 
49; 6 Howard, (Miss.,) 93; 3 Hayward, (Tenn.,) 387; 1 
How., (Miss.,) 274; 6 Iowa, 274; 15 Iowa, 23; 46 Ala., 
667. 

But the following cases decide positively that a judg- 
ment against a party as administrator of another is a valid 
judgment against defendant in his representative capacity, 
which may be levied of the property of the decedent. 
Gince, Admr., vs. Sellers et al., 43 Miss., 52; 4 Sm. and 
Mar.,, (Miss.,) 117; 25 Ark., 190; 6 How., (Miss.,)93, 351. 

There is no sound reason why a judgment in the words 
of the judgment in this case should not be regarded as a 
judgment against Driggs in his representative capacity, 
and not a personal judgment. 

The purpose of the judgment is but to establish the con- 
clusion of the court as matter of record as to whom the 
amount is due to, from whom, and the amount ; now these 
are all made perfectly clear by this judgment, no man ex- 
amining the records would be misled by this judgment ; it is 
plain the amount is to be made out of Adams’ es- 
tate, not out of Driggs personally. This is the form of 
similar judgments all through the State under which inno- 
cent purchasers hold titles, and no such strict technical rul- 
ing should be made as was made by the court below. Free- 
man on Judgments, §§47, 50, 51, 52. 

The next proposition of defendant was that the pro- 
ceedings anterior to judgment did not sustain a judgment 
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against Driggs, as administrator. Our answer to that is, 
on this sort of application, that the court cannot look back 
of the judgment ; the court cannot try the case over again 
in this way; all that matter should have been set up as 
defence. , 

The Supreme Court of Georgia has construed a similar 
statutory provision to that of act of 1844, under which de- 
fendant here proceeded, and has repeatedly held, you can- 
not examine the record back of the judgment on this sort 
of application. The case of Emory vs. Smith, 51 Ga., 
828, is an identical case in principle and in facts with this, 
and there the court refused to examine the question, as to 
whether defendant was liable individually, in her represen- 
tative capacity or at all, on motion to stay execution. See 
53 Ga., 323; 11 Ga., 187; 7 Ga., 204; 22 Ga., 570. 

But in this case there was nothing for the court to exam- 
ine to ascertain any facts back ot the judgment, because the 
purported copy ot the record exhibited to the court was 
not certified by any officer, had no mark of authenticity 
about it, and appears from endorsements thereon to have 
been some office copy of the transcript of record in this 
case which went to Supreme Court some two years ago. 
The court ought not to have entertained it for a moment, 
but in arriving at his final judgment it influenced him, and 
he stayed this execution and all proceedings thereunder. 
See copy record, pages 14 to 25. 

We insist that in the common counts of account stated, 
and money paid by plaintift for use of defendant as exec- 
utor, and the allegation in this declaration in this case that 
Ellen Adams, as executrix, promised to pay, she was only 
made liable as executrix, and the estate of J. 8. Adams 
was still bound. 3 Williams on Executors, Sec. 1870-71; 
23 Maine, 257; 7 Taunt., 581; 6 Sm. & Mar.,199; 6 Ala., 
415. 
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So that an examination of the proceedings back of the 
judgment would show enough to support. judgment and 
execution against Driggs as administrator of Adams to be 
levied of estate of Adams. 

We contend lastly that the court erred in overruling ap- 
pellant’s motion to amend the judgment so as to add the 
words “to be levied of the goods and chattels of J. 5. 
Adams,” see page 35 of record. This judgment was 
clearly intended to be against Driggs, as administrator of 
Adams, and not personally ; it was a clerical error, if any 
error at all, to have left out those words in the judgment, 
and the court should have allowed the amendment. All 
of the cases in which judgments which should have been 
de bonis testatoris are entered de bonis propriis, even on ap- 
peal, have been ordered amended. 2-Ind., 123; 7 Sm. & 
Mar., 49; 3 Hayw., (Tenn.,) 37 ; 15 Iowa, 23 ; 46 Ala., 667. 

Where a judgment is vague in its terms the court will 
presume it to have been intended in effect as it apparently 
shows on its face it was meant to be. 4 Ark., 208; 4 
Wendell, 623. 

In appellee’s brief we notice a disposition to open up for 
review in this court the question of whether appellant had 
any action against appellee in first instance. We insist that 
that question should have been raised on demurrer to de- 
claration, and on motion to vacate stay of execution or to 
amend judgment this question does not arise, certainly not 
in the matter staying an execution, and it is from that judg- 
ment mainly that this appeal is taken. 

We merely made motion to amend as matter of precaution; 
we really think that the words of judgment are suflicient 
now, but omission of words “ to be levied of goods, &e., of 
estate of deceased, &.,” was but clerical misprison that 
should be corrected at once by clerk under order of court. 


A. W. Cockrell and J. T. ¢ G. U. Walker for Appellee. 
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Walker, Judge of the Second Circuit, (sitting in place 
of the Chief-Justice, disqualified,) delivered the opinion of 
the court: 


In Duval Circuit Court on January 2, 1882, the plaintiff 
filed his preecipe entitled as follows : 


“Henry S. Higgins vs. J. 8. Driggs, Administrator of Estate 
of J. 8. Adams.” 

On the same day plaintift filed his declaration, and with 
it a copy of his cause of action in the words and figures 
following : 

‘© JACKSONVILLE, May 3, 1877. 

“$1,097. For value received I promise to pay Henry 
$8. Higgins or his order, on demand, one thousand and 
ninety-seven dollars, at the rate of ten (10) per cent. per 
annum. 

(Signed) “ELLEN F. ApaAms, 

“ Executrix of the Estate of J. 8S. Adams.” 

At March Rules, 1882, judgment by default was entered, 
no plea, answer or demurrer having been filed, and on the 
same day a final judgment was entered, the only proof filed 
with the clerk being the original of the promissory note 
filed with the declaration. 

The judgment is in the following words: “ It is ordered 
and adjudged that the plaintiff have and recover of and 
from the defendant as administrator of John 8. Adams, de- 
ceased, fourteen hundred and seven dollars 21-100, besides 
his costs in this behalf expended, now taxed at $3.45.” 

On 10th April, 1882, the clerk issued upon this judgment 
an execution, of which the following is a copy : 

“Tue State or Fioripa, 

“County of Duval. 

“To all and every Sheriff of the State of Florida, Greeting: 
“You are hereby commanded that of the goods and chat- 
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tels, lands and tenements of John S. Driggs as administra- 
tor of the estate of John S. Adams, deceased, you cause to be 
made the sum of fourteen hundred and seven dollars and 
twenty-one cents, which, lately, on the 1st day of March, 
1880, in our Circuit Court of Duval county, of the State of 
Florida, held at the court-house in Jacksonville, in and for 
the county of Duval, was recovered against him by Henry 
8. Higgins for damages, with legal interest thereon until 
paid, together with three dollars and forty-five cents for his 
costs by him in and about said suit in that behalf expended, 
whereot the said John S. Driggs administrator as aforesaid 
is convicted as appears to us of record, and that you have the 
same before the Judge of our said court at the court-house 
in Jacksonville, aforesaid, when satisfied, to satisfy the said 
Henry 8. Higgins ——-—— damages, interest and costs 
aforesaid, and have then and there this writ. 

‘““W itness, the Hon. J. M. Baker, Judge, as also T. E. Buck- 
man, Clerk, and the seal of said court, at the court-house, at. 
Jacksonville, aforesaid, the 10th day of April, 1882. 

[SEAL. ] “T, E. Buoxman, Clerk.” 

On December 15th, 1882, plaintiff moved the court to 
amend the judgment “so as to have it read and appear of 
record as against the goods and chattels, lands and tene- 
ments of John S. Adams, deceased.” 

This motion was refused by the court and the plaintiff 
excepted. 

On 18th December, 1882, the defendant filed a petition 
to suspend the execution. 

On January 5th, 1884, the court ordered a final suspen- 
sion of the execution. Tv this ruling the plaintiff ex- 
cepted. 

The case was then brought by writ of error to the Su- 
preme Court. : 
The questions for this court now to decide are-— 
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Ist. Whether. the Circuit’ Court erred in refusing to 
amend the judgment. 

2d. Whether the Circuit Court erred in suspending the 
execution. : 

In considering the question whether the Judge below 
ought or ought not to have amended the judgment, let us 
consider what sort of jndgment, if any, the clerk ought to 
have entered on the preecipe, summons, declaration and 
proof before him. 

The preecipe, summons and declaration were all against 
“ Driggs, administrator of the estate of John 8. Adams,” 
and it would follow that upon proper proof the judgment 
should have been entered against John 8. Driggs as admin- 
istrator of the estate of John S. Adams “ to be levied of the 
goods and chattels, lands and tenements of said John S. Adams 
in the hands of said Driggs as administrator, to be adminis- 
tered.” 19 Florida, 695, Cooper, Executor of Roberts vs. 
Livingston. 

But did the proof, filed in this cause, authorize the clerk 
to enter up a judgment to be binding on the estate of Ad- 
ams ? 

If the proof authorized the clerk to enter such a judg- 
ment, then he ought to have done so, and if there was an 
informality in the judgment which the clerk ought to have 
entered, the court ought, on motion, to have amended it, 
(15 Fla., 198,) but if on the proof the clerk ought not to 
have entered a judgment binding on the estate of Adams, 
then the court below ought not to have done that which 
the.clerk ought not to have done. A court should never 
lend its aid in perfecting an error which the clerk started 
to commit. The court will only lend itsaid when the clerk 
has started to enter a correct judgment and has committed 
an informality in the entry. 

The question recurs, would the clerk have done right, on 
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the proof before him, in entering a judgment against the 
estate of John S. Adams. 

The only proof before the clerk was a note signed “ Ellen 
F. Adams, executrix of the estate of John 8. Adams.” 

Our rule of court, number 4, requires every promissory 
note sued on to be filed with the declaration. The origi- 
nal of the note filed with the declaration in this case was 
the only proof or paper which was produced and filed when 
the judgment was rendered. 

Our statute, chapter 1938, sec. 7, declares that upon the 
entry of a default, in any suit for the recovery of money, 
founded upon contract, and the action is on a written instru- 
ment for the payment of money, the plaintiff, at any time after 
such default, may, on the production and filing of such in- 
strument, cause final judgment to be entered for the amount 
thereof. 

We take it that this language relates only to cases in 
which the suit is founded on a contract between the parties 
to the suit or the persons they represent, and where the ac- 
tion is on a written instrument for the payment of money 
by the defendant, or the person he represents, to the plain- 
tiff or the person he represents. If this be not the meaning 
of said section 7, then A. may sue B. on the note of C., and 
on default cause the clerk to enter judgment against B. 

The note sued on this case was not signed by J. 8. Ad- 
ams, nor by Driggs, the defendant. This is a note signed 
by “ Ellen F. Adams, executrix of the estate of J. 8. Ad- 
ams,” by which she, for value received, promised to pay 
Higgins or order on demand $1,097, at the rate of ten per 
cent. per annum. 

Did this note bind the estate of J. 8S. Adams? or was it 
the note only of Ellen F. Adams individually? It does 
not appear, except from the note itself, whether the consid- 
eration of it was an indebtedness of J. 8. Adams to Hig- 
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gins, or an indebtedness of Ellen F. Adams individually. 
She says in the note “ for value received, I promise to pay,” 
&c. She may have borrowed money from Higgins for her 
individual uses and have given this note for it. The infer- 
ence from the face of the note is that she received the value, 
and for the value so received gave the note. 

We are of opinion that this note does not bind the estate 
of J. 8. Adams. 

Mr. Daniel, in his work on negotiable instruments, sec- 
tion 292, declares the law to be as follows: “ An adminis- 
trator or executor cannot bind the decedent’s estate by any 
negotiable instrument. If he make, accept or endorse any 
negotiable instrument, he will bind himselt personally, even 
if he adds to his own name the designation of his office as 
personal representative. Thus, if he signs himself “A. B., 
executor, (or administrator) of C., or A. B. as executor 
of C., the representative terms will be rejected as surplus- 
age.” 

Mr. Daniel cites a great number of authorities to sustain 
the law as thus laid down, and we hold that he has laid 
the law down correctly. 

Therefore, since Ellen F. Adams, executrix of J. S. Ad- 
ams, by signing the aforesaid note, even though she added 
after her name the words “ executrix of the estate of J. 8. 
Adams,” did not bind the estate of John 8. Adams, and 
since Driggs did not sign the note, it was wrong for the 
clerk, on such proot, to enter a judgment binding either 
Driggs personally or the estate of J. S. Adams. 

And if the clerk should not have entered any judgment 
at all on such proof, either against Driggs personally or 
against the estate of J. S. Adams, surely the Circuit Judge 
did not err in refusing to amend the judgment so as to 
make it binding on the estate of J. 8. Adams, as asked for 
by the plaintiff. For, as we have before said, the court 
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should never lend its aid to perfect an error which the 
clerk started to commit but did not complete. It will 
only lend its aid when the clerk has started to enter a 
correct judgmant but has committed an informality in the 
entry. 

Weare of opinion that the Circuit Court did not err in 
refusing to amend the judgment. 

The remaining question is whether the Circuit Court 
erred in staying the execution. 

Every writ purporting to be an execution ought to be 
suspended on application to the court, unless it shows 
clearly on its face out of whose property it is to be satisfied, 
for itis not proper to leave the sheriff in doubt on that sub- 
ject, as it is unlawful for him to levy on the property of 
any one except by the express command of the law. 

This execution commands the sheriff to satisfy it, not 
out of the property of Adams in the hands of Driggs to be 
administered, but out of the property of Driggs as adminis- 
trator of Adams. 

If it was the intention of the clerk who issued this exe- 
cution that it should be satisfied out of the property of Ad- 
ams, why did he not issue it in the common form which has 
been in use for ages, “to be levied of the goods and chattels, 
lands and tenements of Adams in the hands of Driggs to be 
administered ?” On thecontrary, if theclerk intended that 
this execution should be satisfied out ot the property of 
Driggs, why did he not follow the usual] form in such cases ? 
We are left in doubt as to the meaning of this execution. 
We have found in the books several judgments rendered 
against “C. D. as administrator of A. B.,” and then stopping 
without saying out of whose property they should be paid, 
but from these judgments, as far as we can learn, execu- 
tions were issued in the usual form to be levied of the prop- 
8 








114 SUPREME COURT. 








Higgins v. Driggs, Administrator—Opinion of Court. 








erty of deceased. But the only execution we have found 
that does not order out of whose property it is to be satis- 
fied is found in 51 Georgia, 483, Tinsley vs. Lee. That 
execution is substantially the same as the one under con- 
sideration, as appears from the following copy of it, to 
wit: 

* We command you of the goods and chattels, lands and 
tenements of Thomas W. Howell, executor of William Tins- 
ley, decensed, that you cause to be made the sum of $238.85, 
principal, and thé further sum of $48.23, interest and costs, 
which the plaintiff lately recovered against said Thomas 
Howell, executor of William Tinsley, deceased.” 

The Supreme Court of Georgia decided that this was an 
execution against the individual property of Thomas How- 
ell, saying: ‘“ The addition of executor to his name with- 
out more, did not prevent the decree from binding his per- 
sonal goods and chattels.” 

It is contended that the judgment rendered by the clerk, 
in the case under consideration, because it is against the 
defendant in his representative capacity, is equivalent to a 
judgment against the goods and estate of the intestate, and 
that this execution following the judgment is therefore 
good. 

We answer that if this were so, the court below ought to 
have amended the judgment so as to put the matter be- 
yond doubt. But we deny that such is the legal effect of 
the judgment. In the case of Hardy vs. Call, 16 Mass., 
530, the court said: “The judgment having been exhibited 
to us for inspection, we find that it was rendered against 
the defendant in his capacity as administrator. It has been 
argued that this is equivalent toa judgment against the 
goods and chattels of the intestate. But we think other- 
wise; * * * it is very clear that no judgment has been 
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rendered against the goods and estate of Palmer, the intes- 
tate,” &e. 

We have found several cases, however, in which judg- 
ments rendered like the one under consideration have been 
held sutticient to sustain executions against the property of 
the intestate, but on examination of all such judgments, it 
will be found that the judgments, as shown by the record, 
were based on some liability of the decedent. In such cases 
the courts either amended the judgments, or else consider- © 
ed that as done which ought to have been done, and so sis- 
tained the executions. We have astriking illustration of 
this in 25 Ark., 190, in case of Stone, Adm’x vs. Kauf- 
man, where the jugdment was “that plaintiff have and 
recover ot and from the defendant” (without adding the 
word “administrator.”) Yet the court held that this was 
a valid judgment against defendant “as administratrix of 
Jefferson Stone in her representative capacity.” And why 
did the court make so strange a ruling? Because in look- 
ing back ot the judgment they found that the suit was in- 
stituted against her as administratrix of Jefferson Stone 
ona written instrument made by him in his life time. 

When we look behind the judgment in the case under 
consideration, we find that the judgment is not based on 
any evidence of the indebtedness of the decedent, John 8. 
Adams, but only on evidence of the indebtedness of Ellen 
F. Adams. 

We cannot, therefore, reach the conclusion that there 
ought to have been a judgment against Driggs either out 
of his own estate, or out of the estate of John 8S. Adams. 

We have a second illustration in the case of Grice, Ad- 
ministrator, vs. Sellers and wife, 43 Miss., 52,in which the 
court said: “‘ Grice was sued as administrator, and the re- 
covery was against him in that capacity. Execution de 
bonis propriis could not emanate on this judgment. It 
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would have followed the line of safe precedents, and we 
would by no means encourage a departure from it, to have 
added ‘ to be levied of the goods and chattels of his intes- 
tate, N. Kennison, in his hands to be administered,’ but 
the judgment being against him as administrator, necessarily 
on such judgment the execution must go out against him 
as administrator, and be satisfied of the goods of the in- 
testate.” 

elhe Mississippi Supreme Court, going behind the judg- 
ment in this case, found that Grice was sued as administra- 
tor, ona note given by his intestate and therefore concluded 
the judgment ought to be satisfied out of the estate of the 
intestate. 

We think if that court had found that the judgment 
was not based on any indebtedness of the intestate, it would 
never have concluded that it should be paid out ot the es- 
tate of the intestate. If the Supreme Court of Mississippi 
meant to say that every judgment against the defendant as 
administrator must, under all circumstances, be satisfied out 
of the estate of the decedent, we must respectfully differ 
from it. 

We know that judgments are often rendered against de- 
fendants as administrators to be satisfied, sometimes de 
bonis testatoris, at other times de bonis testatoris as to the 
debt and de bonis propriis as to the costs, and sometimes de 
bonis testatoris when assets of deceased shall come to the 
hands of the administrator, &c. 

And if the suit on this note had been against Ellen F. 
Adams, as administratrix, the judgment might have been 
entered against her to be satisfied de bonis propriis, the 
words “ as administrator being rejected as surplusage ” in 
the judgment as in the note sued on. 

We have a third illustration in the case of Neely et uz., 
Administrator and Administratrix, vs. The Planter’s Bank. 





























JUNE TERM, 1884. 








Higgins v. Driggs, Administrator—Opinion of Court, 








In this case of Neely vs. The Bank, the judgment was that 
plaintiff’s recover from defendants, administratorand admin- 
istratria of deceased. It was held by the court, (48. & M.,) 
that the judgment was not against the defendants individu- 
ally, but in their representative capacity. But why did 
the court thus hold? Because by going back of the judg- 
ment they found that the suit was brought against defend- 
ants in their representative capacity, and the cause of ac- 
tion was a promissory note endorsed by the decedent. 

But in the case of Higgins vs. Driggs, under considera- 
tion, the cause of action was not a note endorsed either by 
decedent or by Driggs, but was a note of Ellen F. Adams, 
for the payment of which neither the estate of Adams, 
nor Driggs, was bound, so far at least as is disclosed by 
the record. 

In conclusion, we are of opinion that whenever an exe- 
cution, like the one under consideration, or any execution 
against an administrator which does not show out of whose 
property it is to be satisfied, is presented to the court, on 
application to stay it the court should suspend it until the 
judgment on which it issued can be inspected. 

If, on inspection of the judgment, the court finds that 
the execution can be amended from it, then the amendmeut 
should made. 

But if, on inspection of the judgment, the court finds 
that the execution cannot be amended from it, then the 
court should continue the suspension of the execution un- 
til opportunity be given to amend the judgment by inspec- 
tion of the record. 

If, on inspection of the record, the judgment cannot be 
amended by it, then the court should grant a final judg- 
ment staying the execution. 
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Such was thecourse pursned by the Circuit Court in the 
case under consideration. We find noerror in its judg- 
ment. It is affirmed. 








D. F. Hammonp, APPELLANT, vs. J. J. Lynes, APPELLEE. 


A sale of goods obtained under false and fraudulent representations 
works no change of property or title while the goods remain in 
the hands of the purchaser. Such a sale may be avoided by the 
vendor, and he can maintain an action in replevin for his goods. 


Appeal from the Circuit Court for Orange county. 
The facts are stated in the opinion of the court. 


Hammond § Johnson for Appellant. 
St. Clair Abrams ¢ Beggs for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


In the month of November, 1883, the plaintiff, D. F. 
Hammond, commenced his action in replevin against the 
defendant, J. J. Lynes, and in his declaration alleges * that 
the defendant on the 9th day ot November, A. D. 1883, at 
Orlando, on the corner of Pine street and Orange avenue, 
to wit: in the county aforesaid, by fraudulent representa- 
tions, unlawfully obtained the possession of a certain sorrel 
mare about nine years old, known as the Summerlin mare, 
blind in the left eye; said mare being of the value of $150, 
and her mare cult, of a dark brown color about seven months 
old, of the value of $50, the property of the said plaintiff,” 
and claimed damages to the amount of four hundred dollars. 
The defendant pleaded not guilty, and issue was duly joined. 
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The cause was tried in December of the same year, and the 
jury found the defendant not guilty. 

The plaintiff moved the court to grant a new trial, and 
assigned the following reasons therefor : 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to the evidence. 

3d. The verdict is decidedly against the weight of evi- 
dence. 

4th. The court erred in refusing the evidence of Dr. 
Dickinson, William Cameron, L. P. Mull and Thomas Har- 
mon, offered by the plaintiff to prove the fraudulent repre- 
sentations of the defendant, and also to prove the lameness 
of said horse prior to the 9th November, 1883. 

5th. The court erred in rejecting the evidence of Mrs. D. 
F. Hammond. 

6th. The court erred in refusing to give to the jury the 
instructions asked for by the plaintiff. 

7th. The court erred in giving the instructions asked by 
the defendant. 

8th. The court erred in its ruling upon objections made 
by the plaintiff on matters of law during the trial of said 
cause. 

9th. The court erred in sustaining objections made by 
said defendant of questions of law arising during the course 
ot the trial. This motion, after being considered by the 
court, was denied, and the plaintiff’s counsel duly excepted. 
Judgment was entered for the defendant and the plaintiff 
brings his case into this court by appeal. 

On the trial, M. Silver, a witness on the part of the plain- 
tiff, testified that he knew the parties; that he was in the 
office of the plaintiff when defendant called and said he had 
a mare that he desired to trade for the mare and colt owned 
by the plaintiff; that the plaintiff then told defendant his 
animal must have two qualities; first, she must be gentle, 
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that a lady could drive her, and second, she must be per- 
fectly sound, to which defendant replied, she had both qual- 
ities. The next day defendant brought his animal around, 
when the plaintiff asked whether the mare was sound, to 
which the defendant replied that he had owned her three 
years, and she was perfectly sound. They then traded; the 
plaintiff then said that 1f the animal was perfectly sound he 
was satisfied. The defendant then took the mare and colt 
away. 

The plaintiff testified in his own behalf as follows: On 
the fifth day of November, 1883, the defendant, J. J. Lynes, 
came to the door of his office and stated that he understood 
that plaintiff had a mare and colt that he wanted to swap 
for a good family horse. Plaintiff replied that he had, and 
asked what sort of an animal defendant had to swap. 
He said he had a good mare that he wanted to trade for a 
mare and colt; that he was intending to raise some stock ; 
that he had a pasture suitable and he wanted to raise a colt. 
Plaintiff said he was not wanting to trade for any other 
purpose than to get rid of the trouble of the colt, and wanted 
the value of his mare and colt in a good family horse, and 
stated to the defendant that there were two requisites ne- 
cessary in the horse he wanted—it must be perfectly sound, 
and perfectly gentle, so that his wife could drive it with- 
out danger. Defendant replied that he had owned his mare 
tor three years, and that there never had been anything the 
matter with her; that she was perfectly sound, and that as 
to her qualities, she was perfectly gentle; that his invalid 
daughter, who could not get in or out of the wagon with- 
out help, was in the habit of drivingher. Plaintift replied 
by telling defendant to bring his mare around to his office 
the next morning, and that plaintiff would bring his mare 
and colt and meet him at eight o’clock. Defendant 
brought his mare at the appointed time. Plaintiff looked 
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at the mare in the street without having her moved, 
and again repeated to the defendant that the two 
requisites before stated were absolutely necessary 
to him, her soundness and perfect qualities. De- 
fendant again stated what he had before said, that 
there had never been anything the matter with his 
mare since he owned her for the past three years, but that 
on reflection, she had at one time had an attack of colic 
produced by eating a_ ile of sour bran that he had put out 
for his cows, but with that exception there never had been 
anything the matter with her since he owned her, and that 
she was perfectly sound. The parties then traded even 
and plaintift’s wife drove off the mare, and defendant took 
the mare and colt; that the same evening the mare was 
driven to plaintift ’s place of business by Tom Harmon after 
the plaintiff, and in going home limped all the way ; that 
she had brought plaintiff to and from the office each week 
day from that time until the day of the trial and had 
never trotted a step without limping; that immediately 
on the day after the swap, plaintiff instituted inquiry as to 
who defendant was, and where he lived, and as soon as he 
could ascertain, which was ina day or two, he sent for de- 
fendant, who wrote to him that he would call at noon to 
see plaint:ff, which writing was as follows: 

“Mr. HammonD : 

“T will call at your office to-morrow at 12 o’clock to see 
you in reference to our trade. 

“Yours truly, 
“J. J. Lynzs.” 

In a day or two he came, when plaintiff informed him 
that his mare was permanently lame, and that he must 
take her back and bring back plaintiff’s mare and colt. 
Defendant said he would call again the next day, but the 
plaintiff being called off the next day, could not meet him, 
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but wrote him a note offering to return his mare, and de- 
manding a return of plaintiff’s mare and colt. Defendant 
replied in a note declining to swap back. 

The reply written to plaintiff by defendant is as follows : 

* ORLANDO, Fxa., Nov. 23, 1883. 

“Mr. Hammonp: 

“In reply to your note of the 23d,I made a fair trade 
with you when we traded ; we never traded on conditions, 
if either of us wished to trade back. I never make such 
trades. I consider we traded for better for worse. If you had 
come back that day we could have made other arrange- 
ments, but as I have been to all the expense and trouble, I 
could not think of trading back. And further, I don’t 
want no law suits with you, and you could not expect me 
to trade for your convenience at my expense. 

“Yours, J. J. Lynes.” 

“P.S.: I saw Mr. Whidden; he said he wanted your 
mare ; if you will see him you can get a good horse for her.” 

The plaintiff offered Dr. R. M. Dickenson as a witness 
to prove by him that of his own knowledge, the mare 
traded by the defendant to the plaintiff was lame prior to 
the 9th of November, 1883, (being the day the trade was 
made.) To the admission of such evidence the attorney 
for the defendant did then and there object. The judge 
sustained the objection, and delivered nis opinion as fol- 
lows: 

“No evidence was admissible to prove lameness in the 
horse, and that no evidence to prove that the defendant 
knew the horse to be lame before he traded was admissible, 
and that he would allow no evidence to prove fraud in an 
action of replevin ; that the only question for the jury, and 
that plaintift could prove, was, did the defendant get law- 
ful possession of the horse; that replevin was not the 
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proper action of plaintiff, and that when a man trades 
horses with another he is bound.” 

To this opinion and ruling of the court the plaintiff ex- 
cepted. Plaintiff then offered to prove by Thomas Har- 
mon that he had attended to and driven said mare since 
she had been in possession of plaintiff and that her “ daily 
condition was one of lameness from the day the plaintiff 
had gotten her.” This evidence was excluded for the same 
reasons assigned by the court as above given, and the rul- 
ing was duly excepted to. 

The plaintiff then offered Dr. S. P. Mull, a veterinary 
surgeon, as a witness, and offered to prove by him that 
prior to November 9, 1883, the defendant had requested 
him to doctor the mare in question for lameness. The at- 
torney for the defendant objected to such evidence on the 
ground “that no evidence of fraud was admissible, and 
that the plaintiff could not enter into the question of lame- 
ness ; that he was bound to know whether the horse was 
sound or not when he traded for it.” 

The court sustained the objection to the evidence so of- 
fered and an exception to the ruling of the court was taken 
by plaintiff's attorney. 

The law controlling this case is as follows: 

“A sale of goods obtained by fraud on the part of the 
purchaser works no absolute change of property, while 
the goods remain in the hands of the purchaser. The sel- 
ler in such a case may revoke the sale and recover the 
goods.” “A misrepresentation by the vendor, in regard 
to a material fact which operated as an inducement to the 
purchaser, upon which the purchaser had a right to rely, and 
by which he was actually deceived and injured, is a fraud, 
. and confers upon the purchaser the right to avoid the con- 
tract whether executed or executory.” Bigelow on Fraud, 
401-3. ‘“ When a sale is procured by fraud, no title passes. 
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to the vendée.” Root vs. French, 18 Wend., 570; Ash vs. 
Putnam, 1 Hill, 302, and cases cited ; see also Stephens vs. 
Orman, 10 Fla. 10; Acker vs. Campbell, 23 Wend., 372; 
Cary vs. Hotailing, 1 Hill, 311: Olmstead vs. Hotailing, 
1 Hill, 317. 

“ A sale of goods, obtained under false and fraudulent 
representations, may be avoided by the vendor, and he may 
‘insist that no title passed to the vendee, or any person tak- 
‘ing under him, other than a bona fide purchaser for value 
and without notice, and in such case the seller may maintain 
replevin or trover for his goods.” 5 Waits, A. & D., 459; 
Thurston vs. Blanchard, 22 Pickering, 18 ; Buffington vs. 
Gerrich, 15 Mass., 156; see also Hancock vs. Tucker, 8 
Fila., 435 ; Wells on Replevin, §$318, 319, 420, and cases 
cited; Kimball vs. Cunningham, 4 Mass., 502; 3 Am. 
Dec., 230; Ayers vs. Hewitt, 19 Me., 281; Peak vs. Cog- 
‘born, 50 Ga., 562. 

Such being the rule of law, the plaintiff had a right to 
examine the witnesses offered by him to show the facts in 
regard to the alleged fraud. If a false and fraudulent rep- 
resentation avoids a sale, and the vendor has a right to a 
recission of the contract, upon the proof of such fraudulent 
representations, the right to such proof on the trial is un- 
avoidable. The court, in refusing to hear the evidence of- 
fered by the plaintiff to prove such frauds, certainly erred. 

The question for the jury to decide was not whether the 
defendant got possession of the mare and colt, but whether 
that possession was lawful, that is, not tinctured with 
fraud or false representations. Lawful possession is not ac- 
‘quired by a possession tainted with fraud ; such possession 
gives no title to the property. The court erred in exclud- 
‘ing the evidence offered by the plaintiff, and in adjudging 
that he would hear “no evidence to prove fraud in an ac- 
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tion of replevin ; that replevin is not the pruper action of 
plaintiff, and that when a man trades horses he is bound.” 

No question is raised in regard toa tender of a return 
of the property received by the plaintiff upon the trade. 
If there was, the letter of the defendant to the plaintiff 
which is in evidence, and dated November 23d, together- 
with the evidence of the plaintiff himself, would render 
such tender unnecessary. In that letter the defendant 
says: “I madea fair trade with you when we traded. We 
never traded on conditions if either of us wished to trade 
back. I never make such trades. I consider we traded 
for better for worse. * * * I could not think of trad- 
ing back,” &c. This evidently is intended to advise the. 
plaintiff that he will not return the mare received from 
him, and is in effect a waiver of tender, even if one was 
necessary. Tibbs and Clarke vs. Timberlake, 4 Littell, 
Ky., 13. 

The property was present, the plaintiff did not drive the- 
mare, but took her in exchange for his mare and colt, rely- 
ing upon the representations made by the defendant, which 
he offered to prove were false and fraudulent. 

After a careful examination of the record in this case, 
we have come to the conclusion that the evidence offered by 
the plaintiff, of fraud in the sale of the mare, made by the 
defendant at the time of the trade, should have been ad- 
mitted, and that the court, upon hearing the motion for a 
new trial, should have granted the same. Therefore the 
judgment is reversed and a new trial awarded. 
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T. S. Cooater, APPELLANT, vs. ANDERSON Mayo, ApMIN- 
ISTRATOR, &C., OF EDRINGTON, APPELLEE. 


1. A bill by acreditor filed for the purpose of subjecting lands to 
levy and sale on execution, it being alleged that the debtor had 
a good legal title by deed and by adverse possession but that the 
title deed had been lost and the record thereof destroyed by fire, 
against a grantee of the heirs of a former owner, who claims ti- 
tle, shows no ground of equity jurisdiction, as the whole matter 
is cognizable in a court of law. 


2. Without some supervening equity a court of chancery has no ju- 
risdiction to try a mere question of legal title. 


Appeal from the Circuit Court for Hernando county. 


The facts of the case are stated in the opinion. 

Geo. P. Raney and T. 8. Coogler for Appellant. 

Wall g Sparkman for Appellee. 

Tue Cuter Justice delivered the opinion of the court: 


Mayo, as administrator of Edrington’s estate, filed a bill 
inthe nature of a creditor’s bill against appellant,sole defend- 
ant, alleging that complainant in 1870 obtained a judgment 
in the Circuit Court of Hernando, against Matilda H. May, 
upon which judgment execution was issued and returned 
nulla bona; that in 1858 said Matilda purchased trom 
John L. May, a tract of land in the county, paid him for it 
and received from him a deed of conveyance in fee simple, 
which deed was duly recorded in the county records; that 
the deed has been lost or destroyed, and in 1877 the records 
were destroyed by fire. That Matilda entered into pos- 
session at the time of the purchase.and continued in posses- 
sion until her death in 1876. John L. May, her grantor, 
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died in 1858, and his heirs made no claim to the land until 
February, 1882, when Matilda E. Barnes, the sole surviv- 
ing heir of John L. May, conveyed the land to Coogler, 
against whom this bill is filed. That Coogler purchased 
with full notice that the land belonged to the estate of 
Matilda H. May, and that the said judgment was a lien 
upon the land. Coogler isnow endeavoring to sell the land 
as his own property “ to the great and manifest wrong and 
injury of your orator as a judgment creditor ” of Matilda 
H. May. 

Prays that an account may be taken of the amount due 
on the judgment, and that he may have an alias execution ; 
that Coogler may be declared a trustee for the use of the 
judgment creditor, and that the land in question may be 
sold under such alias execution. 

After answer and replication a large amount of testimony 
was taken and the Chancellor decreed that the legal title 
of the land was in Matilda H. May; that the judgment was 
a lien, and that complainant have an alias execution against 
the legal representatives of Matilda, when ascertained. 
From this decree Coogler appeals. 

The testimony relates entirely to the question of the legal 
title of Mrs. Matilda H. May, that being the only question 
in issue. Neither the allegations of the bill nor the facts 
disclosed in the testimony show any ground for equitable 
cognizance. 

If the allegations of the bill are correct, that complainant 
had a judgment against the legal owner of the land which 
is a lien upon it, he does not want the aid of a court of 
equity, so far as we can discover, to obtain execution and 
sell the land. The judgment debtor having died it may be 
necessary to revive the judgment by proper proceedings be- 
fore going further, (Freeman on Executions, §§85, 87,) as 
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there must be a party against whom the writ may be 
issued. 

There is no such discovery sought by this bill as gives 
equity jurisdiction. The estate of Mrs. May was purely a 
legal title, whether derived by deed or by adverse posses- 
sion or the statute of limitations. 

The conveyance by the heirs of John L. May to this de- 
fendant, who claims title by such conveyance, does not con- 
fer a title if May had conveyed to the judgment debtor by 
deed duly recorded as alleged, or of which defendant had 
notice. 

The loss or destruction of the deed or ot the record of the 
deed does not change the character of the estate, or the 
remedies or rights of claimants or creditors. 

The only question presented by the bill is whether the 
legal title to the land was in Matilda H. May, and is now 
in her heirs, or in the defendant, a simple question of legal 
title to land, without any supervening equity, for the adju- 
dication of which title a court of law only has cognizance. 
This court, therefore, if proper parties were before it, could 
not affirm the decree without assuming equity jurisdiction 
which is not apparent. 

The decree is reversed and the bill must be dismissed. 





Ienatius Pouiak, as Survivine Partyer, &c., APPELLANT, 
vs. W. H. Hutcuinson, APPELLEE. 


1. Where in an action on promises several pleas were interposed and 
demurred to and the demurrers sustained, and upon the trial 
verdict and judgment rendered against plaintiff, but there is no 
bill of exceptions showing the proofs or exceptions made at the 
trial ; however erroneous the ruling upon the demurrers may 
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have been, a new trial will not be granted, because it does not 
appear by the record that the plaintiff’s evidence entitled him to 
a verdict, nor that defendant introduced any evidence under his 
faulty pleas. 


2. However bad the defendant’s pleas may be, if it does not appear 

that he gave any evidence under them at the trial, a verdict 

against plaintiff will not be set aside on account of the presence 

in the record of the bad pleas even though they were sustained 
on demurrer. 


8. The ruling of the court suppressing a deposition cannot be examined 
on appeal unless the deposition is brought up by bill of excep- 
tions so that this court can examine it. 


4, Where in a suit against two partners as joint debtors, a final judg- 
ment is taken by plaintiff against one of them after default, and 
upon an issue joined by plea in bar by the other a verdict is had 
against plaintiff, the plaintiff cannot have a new trial as against 
the defendant who has pleaded, because in such case he can have 

) but one judgment in one suit. 


Appeal from Escambia county. 
The facts of the case are stated in the opinion. 


Richard H. Fries for Appellant. 
John C. Avery for Appellee. 
The Curer-Justice delivered the opinion of the court: 


Pollak & Co. sued Hutchinson and O’Hara as partners 
upon an account for goods, &c. 

Judgment by detault was taken against O’Hara, and 

Hutchinson pleaded several pleas. 

Plaintift demurred to some of the pleas and as to a por- 
tion of them the demurrers were overruled. Plaintiff also 
moved to strike out pleas and also that defendant be re- 
quired to elect which pleas he would rely upon, on the | 
ground that the several pleas which had been sustained by 


the court were inconsistent or contradictory with each 
9 
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other, which motions were overruled. The court also sup- 
pressed a deposition of a witness for plaintiff. These sev- 
eral rulings were in writing and signed by the Judge. 

The parties proceeded to trial, and verdict and judgment 
were rendered in favor of Hutchinson. Plaintiff then had 
an inquest as against O’Hara and had verdict and judgment 
against him for the claim sued on, and now appeals from 
the judgment in favor of Hutchinson. The errors assigned 
relate to the rulings upon the pleadings and the suppression 
of the deposition. 

There is no bill of exceptious bringing up the testimony 
or the deposition so excluded, or exceptions taken at the 
trial or the charge to the jury. No pleading of the plain- 
tiff was overruled or stricken out except his demurrer to 
pleas. He appeals for the purpose of obtaining a new 
trial. 

We cannot see how the plaintiff was injured by any rul- 
ing upon defendant’s pleas, because it does not appear that 
defendant gave any testimony under the pleas complained 
of. However bad the pleas may have been, and however 
erroneous the ruling may have been, yet the plaintiff was 
not prejudiced by them unless the defendant offered testi- 
mony which was admitted by the court under such pleas. 
For aught that appears the verdict may have been given 
by reason of the plaintiff ’s failure to prove his cause of ac- 
tion.- There is no bill of exceptions here showing what he 
proved or offered to prove at the trial. We do not know 
what the suppressed deposition contained, for it is not 
brought here by bill of exceptions and we cannot therefore 
examine it to see whether it was improperly excluded. 

The record, therefore, does not disclose: how the plaintiff 
has been injured or prejudiced by the supposed erroneous 
rulings of the court. The precise question was decided in 
Walter vs. The Fla. Sav. Bank, &c., at this term. 
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But even if there were errors apparent in the record for 
which the judgment might be reversed, what would it avail 
the plaintiff as this case stands? He has taken his final 
judgment against O’Hara, one of the partners defendant. 
And the rule is well settled that the plaintiff cannot have 
two judgments upon the same cause of action, in the same 
suit,as against two partners or joint debtors. 

See Freeman on Judgments, Second Ed., §$231, 232, 
234, 235, and the numerous authorities cited. 

The judgment is affirmed. 








L’EneLteE & Hartripes, ADMINISTRATORS, APPELLANTS, VS. 
F. F. L’Enete anp Wire, APPELLEES. 


A mortgage contained the following covenant : ‘‘It is also agreed that 
the grantors shall pay all expenses of collecting said debt includ- 
ing attorney’s fees, and that said money shall be secured by this 
mortgage.’’ The mortgagees brought suit in a court of law 
and recovered the debt secured by the, mortgage and the judg- 
ment was paid, but defendant refused to pay any attorney’s fees 
paid out by plaintiffs in prosecuting the suit. Plaintiffs then 
filed a bill to foreclose the mortgage to reimburse themselves for 
the amount paid their attorneys in collecting the debt. Held, 
That the bill is well brought for a reasonable amount, to be de- 
termined by the Chancellor, upon proper proofs. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
C. P. ¢ J. C. Cooper for Appellants. 

W. B. Young for Appellees. 


A mortgage being under the laws of this State not an 
estate in the land but merely a lien, the life of which de- 
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pends upon the debt, when this is paid the lien is dis- 
charged. Whatever discharges the debt discharges also 
the mortgage. Jones on Mortgages, Vol. 2, sec. 889, and 
authorities cited in notes; 26 Wend., 541; 21 New York, 
366 ; Willis vs. Farley, 24 Cal., 490 ; Johnson vs. Sherman 
15 Cal., 287; 8 Howard, 450. 

he mortgage was not paid or discharged in whole or in 
part by obtaining a judgment at law for the principal, in- 
terest aud costs, but continued to be security for the pay- 
ment of such judgment, including the costs. Obtaining a 
judgment was merely changing the form of the debt and 
payment of the debt in its new form discharged and satis- 
fied the mortgage lien as completely as if the debt had 
been paid beforesuit. Obtaining judgment does not destroy 
the lien of the mortgage, but payment of the debt does. 
Jones on Mortgages, Vol. 2, secs. 901 and 1511; Hocker 
vs. Reas, 18 Cal., 650. 

The attorney’s tees stipulated for in the mortgage is not 
a distinct debt, nor is it a part of thedebt. It was a mere 
incident of the debt. It is something which the mortga- 
gee is entitled to have decreed him when he proceeds on 
the mortgage deed. But the debt having been paid before 
the bill was filed the mortgage has become by its very 
terms void, and no action can be maintained on it. Pay- 
ment of the debt destroys the lien of the mortgage. Jones 
on Mortgages, §§$359, 1606 and 1607; Mayer vs. Hart, 40 
Mick., 517, 29 Am. Repts. 

The complainants elected to proceed upon an instrument 
which did not provide for payment of attorney’s fees, in- 
stead of proceeding upon the instrument which did pro- 
vide for the attorney’s fees, and having obtained satisfac- 
tion of their debt in the proceeding which they elected, 
they cannot now be permitted to proceed upon the mort- 
gage tor the allowance of an attorney’s fee. . 
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One of the parties to the mortgage, and one of the de- 
fendants to the bill filed in this case, was not a party to 
the common law suit, or to the note. 

The bill shows that the judgment obtained on the debt 
secured by the mortgage was paid in full before the bill 
was filed, hence the lien of the mortgage is gone and there 
can be no foreclosure, and the demurrer was properly sus- 
trined. 


Tue Cuter-Justick delivered the opinion of the court: 


Respondents executed a mortgage to appellants to secure 
a note fora sum of money. The mortgage is in the usual 
form and contains these words: “It is also agreed that the 
grantors, their heirs, &c., shall pay all expenses of collecting 
said debt, and every portion of it, including attorney’s fees 
and shall repay with twelve per cent. interest per annum 
all premiums for insurance, and all taxes and assessments 
that the grantees, their successors or assigns may by default 
of the grantors, their executors or administrators, necessarily 
pay, and that said moneys shall be secured by this mort- 
gage. 

When the note became due the mortgagees brought suit 
in a court of law against the maker of the pote, which suit 
was contested by defendant and final judgment was had 
against him for the amount due, which he paid. 

The present suit is instituted to foreclose the mortgage, 
the complainant alleging that complainants necessarily ex- 
pended a large sum, to wit: Seven hundred dollars for at- 
torney’s fees in the prosecution and conduct of the suit at 
law, and collecting the money due on the note, which attor- 
ney’s fees or any part thereof defendant refused to pay. 

Complainants pray that an account be taken of their ex- 
penses, including attorney’s fees in conducting the suit at 
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law, and that they may have a decree therefor to be satis- 
fied out of the mortgaged property. 

To this bill defendants demurred for want of equity and 
the demurrer was sustained and bill dismissed, wherefore 
complainants appeal. 

Respondents say that when a mortgage debt is paid the 
mortgage is discharged. This is true if that is all the 
mortgage contemplates. 

In one of the cases cited by them, (Meyer vs. Hart, 40 
Mich., 517,) it was a condition of the mortgage that in a 
case of foreclosure under the statute, (by advertisement of 
sale in a newspaper without decree,) the stipulated attor- 
ney’s fee could not be allowed unless there was asale. That 
is not this case. 

Here is a stipulation and covenant, not that attorney’s 
fees should be secured and paid in case’of foreclosure, but 
“ shall pay all expenses of collecting said debt and every por- 
tion of it, including attorney’s fees, * * and that said mon- 
eys shall be secured by this mortgage.” The stipulation 
is not confined to any specific method of collection, but cov- 
ers any method in which the services of an attorney are 
usually employed. 

It is customary here and elsewhere, when not prohihited 
by statute, to provide in mortgages that the debtor shall 
pay the expenses of collection in ease of default in making 
payment. ‘“ Nor is it against publie policy that the ex- 
pense of a litigation should be borne by the party whose 
breach of his contract necessitates such litigation. On the 
contrary, it accords fully with the soundest principles.” 
Tholen vs. Duffy, 7 Kansas, 410. 

In that case, as here, the covenant in the mortgage was 
to pay “for attorney’s fees for collection and services.” 
Clawson vs. Munson, 55 III., 394, was a like case. The 
court remarks: “ We can only say that the appellants pro- 
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vided by their express agreement in the mortgage tor all 
the consequences that have followed, in case of default in 
prompt payment, and that they could have avoided all 
hardships by paying the notes at maturity. Itis notin the 
power of the court to relieve a party from the force and 
consequences of his own agreement.” See also Williams 
vs. Meeker, 29 Iowa, 292; Mans. vs. McKellip et al., 38 
Md., 231; Jones vs. Schulmeyer, 39 Ind., 119,128. In the 
latter case it was also held that a married woman is bound 
by such a contract in her mortgage. There are numerous 
cases in the reports which might be cited to sustain the rule 
laid down in the foregoing citations and we have found 
nothing to the contrary. 

In these conclusions we only hold the party to the strict 
letter of his covenant, and that is that he will pay all the 
expenses incurred in collecting the debt, including attor- 
ney’s fees, in whatever forum the plaintiffs might lawfully 
proceed for that purpose. But in this we do not mean that 
the plaintiffs may pay an extravagant amount to his attor- 
ney and charge it against the debtor. The amount must 
be reasonable, not exceeding a fair remuneration for the ser- 
vices to be ascertained by the Chancellor upon proper 
proofs. 

The decree sustaining the demurrer is reversed. 








186 SUPREME COURT. 








Catharine Hart, Ex’trix, et als. v. Stribling et ux.—Opinion of Court. 








CaTHARINE Hart, Execurrix oF THE Last WILL oF Os- 
stan B. Hart, Deceasep, Asset 8S. Batpwin, Paran 
Moopy, Catvin L. Rosrnson, Witiiam P. Marvin, 
ADMINISTRATOR DE BONIS NON OF THE Estate or H. H. 
Hore, DeczasED, AND Ozias BuppINeToN, APPPELLANTS, 
vs. Tuomas E. Srristine anp His Wire, Mary E. 
STRIBLING, APPELLEES. 


. An appeal from a decree pro confesso absolute can be had under the 


practice in this State, and upon appeal, if the decree is not 
justified by the bill, the decree should be reversed. 


. The bond which the law authorizes a Judge to require as an ‘‘ addi- 
tional’’ bond in case of sale of the real estate of a minor by his 
guardian is not primary in its character. It is subsidiary and 
auxiliary.and ne suit can be maintained upon it until the penalty 
of the original bond is exhausted. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Geo. P. Raney and Fleming § Daniel for Appellants. 
J. E. Hartridge and W. B. Young for Appellees. 


Mr. Justice Westcott delivered the opinion of the 


court: 


This is the second time this case has been before this 
court. The first appeal was taken by Stribling and wife 


from an order granting a motion to open a final decree pro 
confesso against Catharine Hart and the other appellants 
above named. 20 Fla., 235. The order opening the de- 
cree was there reversed. The present appeal is taken by 
Mrs. Hart and the other persons above named as appellants, 
from the final decree allowed to stand against them by the 


action of this court upon appeal. 
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The decree was a final decree pro confesso absolute under 
the rule as will be seen by the statement of the case as here- 
tofore reported. 20 Fla., 235. 

The first question which arises here is, to what extentthe 
proceedings of the court are reviewable upon an appeal 
from such a decree, as it is well established in this State 
that such an appeal may be had. Betton vs. Williams, 4 
Fla., 11; Mogin vs. Filor et al., 4 Fla., 203; Freeman vs. 
Timanus, 12 Fla., 404; Trustees of the I. I. Fund vs. J. P. 
& M. R. R. Co. et al., 16 Fla., 730; Stribling and Wife vs. 
Hart’s Exeentrix et al., 20 Fla., 235; Marks vs. Baker, 20 
Fla.,—. The rule as established by these cases in this 
State is that upon such an appeal the proceedings prior to 
the default may be examined and if there be ground of ap- 
peal or error this court may reverse the final decree; that 
after such default the proceedings are ex parte ; in other 
words, that no notice of motions or other proceedings, such 
as reference to master, or allowing time to file exceptions to 
reports, are necessary. The defendant in decree has, how- 
ever, the right upon motion and affidavit in the Circuit 
Court to set the decree aside, “ or enlarge the time for fil- 
ing the answer,” if such motion is made within twenty days 
after the rendition of such decree. As in this case no such 
motion was made, the question whether the action of the 
court upon such motion is reviewable here by appeals does 
not arise, nor do we think this question has ever been de- 
termined by this court. Notonly may the legality of such 
proceedings prior to the default be examined upon appeal, 
but we have also held that the decree and bill may be ex- 

‘amined to ascertain if the decree is warranted by the case 
made by the bill. Our inquiries, therefore, are limited in 
this case to two general questions. Was there illegality in 
the proceedings anterior to the default? Is the deeree here 
rendered consequent upon the matter of the bill and war- 

































188 SUPREME COURT. 








Catharine Hart, Ex’trix, et als. v. Stribling et ux.—Opinion of Court. 








ranted by the case made by the bill? Upon the former 
appeal we held the proceedings anterior to the default to be 
legal. For the nature of these proceedings and our views 
as to their legality, see the opinion rendered upon that ap- 
peal. 20 Fla., 235. We have leit, therefore, here the sec- 
ond question alone to determine. What is the case made 
by the bill, and what is the final decree ? 

Stribling and wife sue Mrs. Hart, executrix of O. B. 
Hart, and the other named appellants. 

O. B. Hart was the guardian of Mrs. Stribling, his 
niece. Moody, Baldwin, Robinson, H. H. Hoeg and Ozias 
Buddington were sureties upon bonds of O. B. Hart, guar- 
dian. 

Hart with Moody and Baldwin gave a joint and several 
bond in the sum of $8,000 conditioned “that if the said 
Ossian B. Hart shall, as guardian of said minor, faithfully 
preserve the estate of said minor, and shall, annually, on 
the first Monday of April in each and every year during 
the continuance of his guardianship of said minor, file in 
said court an inventory of said minor’s estate, its profits 
and disbursements, and shall make or cause to be made a 
just and true account of his administration of said minor’s 
estate when required and all the rest and residue of the 
goods, chattels and credits which shall be found remaining 
upon said guardian’s account, the same being first exam- 
ined and aliowed by said court, shall deliver and pay to 
such person or persons as the said court by its order and 
decree shall appoint and direct.” This general bond is da- 
ted October 2, A. D. 1861. 

Plaintiffs allege that Hart, as such guardian, received 
“a large amount of personal property,” and also “cousidera- 
ble sums from the rental of the lands” of his ward. 

Hart, as guardian, under an order of sale of County Court 
of the 25th July, 1867, received as the proceeds of such 
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sale of lots of his ward, twenty-five hundred dollars. He 
gave, on August 5, 1867, under the order of court an addi- 
tional bond in the sum of $3,000, with Moody and Robin- 
son as sureties, conditioned to “ truly and faithfully apply 
the moneys arising from such sale to the support, mainten- 
ance and education of said minor.” 

Under an order of the Judge of the Fourth Judicial Cir- 
cuit, of the 27th July, A. D. 1868, Hart sold other lots of 
his ward, realizing the sum of $750. He gave no bond at 
the date of this sale for this. 

Under a subsequent order of the County Court of the 
6th September, 1869, Hart, as guardian, received $4,295, 
proceeds of sale of certain other lots sold under the statute. 
authorizing such sale. Hart, with H. H. Hoeg and Ozias. 
Buddington, as sureties, gave bond in the sum of $5,000 on 
the 6th September, 1869, to “ well and faithfully apply the 
proceeds of the sale of the real estate mentioned in the or- 
der of the County Judge of this date,” September 6, 1869,, 
and also the real estate described in the order of said County 
Judge, of date July 27, 1868,“ to the use and benefit of 
the said minor.” We presume that there is an error here 
in making up this record, as no order of the County Court 
of the 27th July, 1868, is alluded to in the bill. Plaintifis, 
in their bill, recite the sale of another lot tor $400. We 
can find no special bond covering this sum, and no allega-. 
tion of its existence is in the bill. 

On the first of August, A. D. 1867, and each year there- 
after, up to and including June 1, A. D. 1871, the guardian 
filed accounts showing his receipts and disbursements. 
This account showed a balance due his ward of $3,646. 
He has never rendered any account since that time, and has. 
paid only the sum $62, of the amount due her. The bill 
recites the death of Hart and Hoeg, the appointment of 
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Mrs. Hart, executrix, and the appointment of Marvin, as 
the administrator de bonis non of Hoeg’s estate. 

Plaintiffs pray a general decree against such of the mak- 
ers of the several bonds as are alive, and against the legal 
representatives of such makers as are dead, and for alter- 
native relief. 

The decree rendered upon this bill is a joint decree 
against all the appellants for the general balance due upon 
the guardian’s account and interest. The court awards ex- 
ecution against the executrix of the guardian fur the entire 
amount of the decree, and upon the return of this execu- 
tion, unsatisfied in whole or in part, directs execution to is- 
sue against the other parties for such sum ; the parties to 
be liable as follows: Moody, to the amount of the two 
bonds executed by him as surety, viz: $8,000 and $3,000; 
Baldwin, to the extent of the penalty of the bond executed 
by him, viz: $8,000; Robinson, to the extent of the pen- 
alty of the bond executed by him, $3,000; Buddington 
and Marvin, as Hoeg’s administrator, to the extent of the 
penalty of the bond executed by Buddington and Hoeg, viz: 
$5,000. The rights and liabilities of the sureties upon the 


several bonds as between themselves were reserved under © 


the decree. 

There are two statutes in this State which regulate and 
‘control the matter of bonds by guardians, so far as it is in- 
volved in this case. One is the statute fixing the nature of 
the general bond of the guardian; the other is the act reg- 
ulating the conditions of sale and the character of the 
bond tobe given upon sales of real estate of infants made 
by their guardians. 

The first statute, after granting to the County Courts of 
this State power to take full cognizance of complaints of 
wards against guardians, authorizes the judges of such 
‘courts to require such security from them as is necessary. 
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In other words it invests them with a general and large 
discretion as to the nature, the condition, and penalty of 
such bonds. Thesecond statute and its amendment gives 
the courts the power to authorize a sale of the real estate. 
of minors, and is accompanied by a proviso that the judge 
shall require “such additional bond as in his discretion may 
seem to be necessary to protect the interests of the infant.” 
We think the liability of sureties under these bonds must 
be determined by the language in which the contract is 
written, because the statute certainly gives full authority 
to the courts to require such bonds, and the parties must be 
bound by their contract as it is written and as they have 
made it. We do not propose by this to say anything in 
respect to the liability here, in case these bonds did not con- 
form to the statute, a subject discussed in argument, be- 
cause we are clearly of the opinion that they do come 
within the statute. If this be so, then the general bond 
here given clearly embraces all money of the ward which 
the last accounting shows was in the guardian’s hands. 
Again, the bond to be given for the proper accounting for 
the proceeds of the sales of the minor’s real estate under the 
express terms of the statute is “such additional bond as in 
his” (the Judge’s) “ discretion may seem to be necessary to 
protect the interests of the infant.” ‘ Additional ” to 
what? Certainly to the general bond already existing. The 
statute which authorized the sales under which the moneys 
came to the hands of the guardian was in existence when 
the sureties signed the general bond, and such power and 
duty was an incident of his trust. It appertained to the 
general management of the estate of his ward. It is not 
denied here that he received this money and upon its recep- 
tion he and his sureties upon his general bond became ac- 
countable for it. 

Under the authorities no suit can be maintained upon 
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these additional subsidiary and auxiliary bonds until the 
penalty upon the primary and original bond of the guar- 
dian is exhausted. Salyer vs. The State, 5 Ind., 206; 
Lessee of Goforth vs. Longworth, 4 Ohio, 127; Salyers vs. 
Ross, 15 Ind., 133; Clarke vs. West, 5 Ala., 129. Under 
statutory provision of like character with those of this 
State it has been held: 1. That a bond of this character 
renders its obligors responsible for the proper application 
by a guardian of the assets derived from the sale of real 
estate. 2. That the statute in authorizing such “ addi- 
tional bond ” as the Judge should require “ evidently con- 
ferred on the court a discretionary power, and when in its 
opinion the original administration bond was sufficient to 
secure a proper application of all the assets belonging to 
the estate, including those to be produced by the sale of 
real property, further security would not be required. 3. 
That no suit could be maintained upon the additional bond 
until the penalty of the original bond was exhausted.” 

What disposition must be made of the case? 

While the securities upon the first bond might not have 
seen proper to resist a joint claim, such as is here made by 
the bill, in view of the fact that they might in such rela- 
tion have had contribution from their joint obligors if they 
were so found to be, yet here, where the case is a different 
one, is one of primary liability upon their part, they 
should be allowed to make a defence. As to the sureties 
upon these secondary and auxiliary bonds, their liability is 
only conditional upon a failure to recover upon the original 
bond. No eftort to recover upon, no failure to realize from, 
no exhaustion of the penalty of the original bond, is here 
alleged. There is consequently no cause of action against 
the sureties on these bonds set up in the bill, and for that 
reason they have a right toa dismissal of the bill as to 
them, unless plaintiffs, by amendment, make a case. This 
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the whole proceeding shows to be impossible, and the re- 
sult is as to them that the bill must be dismissed. As to 
the obligors upon the original bond the suit will be dis- 
missed unless by amendment a case of primary liability on 
their part is made, to which new case they will have a right 
to make defence. 

There will be judgment accordingly. 








Netso & Boxien, APPELLANTS, vs. Foss & ScHNEIDER, 
APppELLEES.—No. 1. 


1. When there is a judgment of default against one joint promissor and 
an issue of fact joined as to another, it is proper practice to sub- 
mit to a jury the issues of fact as to the defendant who pleads 
and the assessment of damages as against the one who makes 
default. The statute authorizing the clerk to assess damages 
upon default does not apply to this case. 


2. The rule that there can be but one judgment against jolnt promis- 
sors within the same jurisdiction, refers to final judgment and 
not to a default for not pleading entered against one. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


T. A. McDonell for Appellants. 
Fleming ¢ Daniel for Appellees. 
Tue CuizF-Justick delivered the opinion of the court. 


Foss & Schneider sued Netso & Bohlen upon three joint 
promissory notes. There was a default entered as to Netso, 
and a plea by Bohlen 
At the trial the jury were sworn to try the issue as to 
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Bohlen, and to assess the damages as against Netso. There 
was a verdict for plaintiffs and the damages were assessed 
against both defendants. Motion for a new trial was made 
and denied and final judgment entered, from which an ap- 
peal is taken. 

Appellants contend that a judgment by default having 
been entered as to one of the joint promissors, there should 
have been no judgment against the other, but he should 
have been discharged, on the principle that a judgment 
against one merges the entire cause of action and there can 
be but one judgment upon the same cause of action, both 
defendants being summoned, in the same court. The rule 
has no application in this case, because there is but one final 
judgment. A judgment of default as to one does not aftect 
the right to pursue the other who has pleaded. 

Another point urged by appellants is that there having 
been a default as to one, the clerk should have assessed the 

‘damages and it was irregular to refer the assessment of 
damages to a jury. 

The act of 1873, ch. 1938, sec. 7, authorizes the clerk to 
assess the damages on default entered where the action is 
on written promises. But there is no default here as to 
one of the defendants, but an issue joined. This statute 
therefore does not include this case. Moreover, the defend- 
ant in default has no standing to complain of a mere irreg- 
ularity (if there had been such) if the damages were as- 
sessed at the proper amount. 

There is no error and the judgment is affirmed. 
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CuarLes Netso anpD Joun ©. H. BouiEen, APPELLANTS, 
vs. Foss & ScHNEIDER, APPELLEES.—No. 2. 


There being testimony on the part of the plaintiffs sufficient to support 
a verdict, it will not be set aside on the ground that some of 
the testimony was contradicted unless it is apparent that the 
verdict of the jury was controlled by considerations other than 
a due regard to the evidence. 


Appeal from the Circuit Court for Duval county. 

The facts of the case are stated in the opinion. 

T. A. McDonell for Appellants. 

Fleming § Daniel for Appellees. 

Tue Cuter-Justice delivered the opinion of the court: 


Action of assumpsit for a quantity of beer barrels had 
by appellants from respondents. Verdict and judgment 
for plaintiffs and defendants appealed. 

The errors assigned are that the verdict was against evi- 
dence, against the weight of evidence and against the law. 

The testimony of plaintiffs’ witnesses and the letters 
written by each of the defendants to plaintiffs relating to 
the cause of action were sufficient to sustain the action. . 

Defendant Bohlen’s testimony contradicts that offered 
by plaintiffs in some material respects. The question of 
veracity was very properly left to the jury and they have 
decided it. There is nothing to show that the verdict was 
controlled by anything other than a proper consideration 
of the testimony. No other question arises upon the re- 
cord. 

The judgment is affirmed. 


10 
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PrnsacoLa AND ATiantic R. R. Co., APPELLANT, Vs. 
Lewis Jackson, APPELLEE. 


1. Where with the full knowledge and in the presence of the owner of 
land a chartered railroad company wrongfully or without lawful 
right enters upon and takes possession, destroying the fences 
and superstructures thereon, and builds a line of railroad and 
runs its cars over it, the owner making no objection other than 
that the amount of damages offered by the company is not satis- 
factory, and the owner of the land lies by for over nine months 
without attempting to prevent the taking possession and occupa- 
tion by the company, a court of equity will not enjoin the com- 
pany from continuing to run its cars over the road. The con- 
duct of the owner amounts to an acquiescence in the construc- 
tion of the road over his land, and the public have acquired 
rights upon such acquiescence which will not be interfered with 
by a court of equity by injunction. 

2. Yet the owner has not lost his title to the land and may maintain an 
appropriate action at law to recover his damages. 

3. Such injury being of a permanent nature, the damages recoverable 
at law may include the whole injury or loss, and there can be no 
danger of further litigation to recover such damages ; therefore, 
there is no ground of equity jurisdiction to prevent or avoid mul- 
tiplicity of suits: a judgment for the whole injury would bea 
bar to action for subsequent injuries arising from the same 
source, 


Appeal from the Circuit Court for Escambia county. 


The facts of the case are stated in the opinion. 


W. A. Blount for Appellant. 


The demurrer should have been sustained. 

1. The complainant had a complete, perfect and adequate 
remedy at law. In Moody vs. J.T. & K. W. R. R. Co., 
20 Fla., this court decides that a railroad company incor- 
porated under the general law of incorporation of railroads 
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and canals, has no right to condemn lands. Thecharter of 
defendant is more defective in this particular than the gen- 
eral law. The defendant, then, having no pretense of right 
was a mere trespasser, and the complainant has a complete 
remedy at law by ejectment for possession and mesne profits 
and trespass for damages. It is the ordinary case of an 
ouster accompanied with a trespass, and a continuing pos- 
session by the trespasser. 12 Fla., 26; 13 Fla., 381. 

In such case the injury is all past and an injunction will 
not lie unless irremediable future injury is alleged. 

Ejectment for the land and mesne profits for its use, and 
trespass for the damage would afford full relief, or if the 
damages rendered the land worthless, then trespass alone 
would afford full relief. 68 Ill., 121; 49 Mo., 486; 5 W. 
Va., 234; 70 N. Y., 538; 6 C. E. Greene, 259; Attorney- 


General vs. N. J. & C., 2 Greene, 136. 


This bill is for an injunction and an account without any 
view of ulterior relief as tothe land. The injunction is pri- 
mary and the account secondary, for it will not be con- 
tended that equity will admit a bill merely for an account 
of damages done to land by a trespass. An injunction is 
never granted except as ancillary to some primary equity 
unless there is apprehension of future irreparable injury, 
and in this bill there is no such allegation. Stockton vs. 
Briggs, 5 Jones’ Eq., 309; 3 C. E. Greene, 293 ; Ibid, 342 ; 
Ibid, 395. 

But at any rate the complainant has, as shown by the 
bill, stood by for more than a year and allowed the defend- 
ant to proceed to build its road and cannot now ask that 
it be enjoined’from the use of it. Here there was no objec- 
tion to the defendant’s taking possession but merely a dif- 
ference as to amount of compensation, and the bill affirms 
the acquiescence by asking for an aecount of the compensa- 
tion. The fact that he acquiesced under a mistake of law, 
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in believing that defendant had a right to condemn the 
land, does not avail him. Dure vs. Guest, 1 My. & Cr., 522; 
Hentz vs. L. I. R. R. Co., 138 Bart., 646; 3 Ibid, 784; 6 
C. E. Greene, 283; 18 Ohio St., 169. 

I am aware that there are authorities to the contrary of 
these positions but they are directly adverse to the general 
rules of equity as shown by the citations above, and appear 
to be the result of the disposition of some courts, as well as 
of juries, to administer one law to individuals and another 
to corporations, a disposition which will not affect this 
court. 


John C. Avery for Appellee. 


In view of the recent decision of this court in Moody vs. 
TheJ. T. & K. W. R. R. Co. there can be no doubt but that 
the appellant’s action was illegal. 

The only question is, was that action such as to make a 
case for equitable interposition. 

The jurisdiction was upheld by this court in the case 
just cited, the circumstances of which were much like those 
of this case. , 

The jurisdiction has also been upheld in many other cases 
by other courts where the facts were the same or similar to 
those in this case. High on Injunctions, §§392-3, and au- 
thorities there cited ; Pierce on Railroads, p. 168, and au- 
thorities there cited. 

In some cases it has been held that after long acquies- 
cence by the injured party, he cannot have the aid of an 
injunction. But the bill here shows no acquiescence by ap- 
pellee, but, on the contrary, a determination to resist. 

It is true he appeared before the jury summoned to as- 
sess his damages, but that was at a time when the general 
opinion was that such proceeding was legal. 

It is in the power of the court to allow as the alternative 
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ot a perpetual injunction, the payment of damages to the 
land owner for his entire injury. Pierce on Railroads, pp- 
230-1; Henderson vs. R. R. Co., 78 N. Y., 423. 

And appellee would be satisfied with such relief. 


THE Cuter Justice delivered the opinion of the court: 


| 
Bill for injunction and relief filed January 25, 1883. | 
On and before the tenth day of April, 1882, Jackson was | 
the owner of a town lot in the town of Milton, Santa Rosa ) 
county, on which was a house, fruit trees and fences, and 
on that and on subsequent days the railroad company, 
claiming to be authorized by its charter, entered upon the 
premises, and ousted complainant’s tenant without notice 
y and appropriated the middle portion of the lot as a road 
bed of its railroad, tore away the fences, dug up the trees 
and removed the dwelling-house, and has constructed a rail- 
road across the lot, and trains are daily running over the 
same, yet prior to such occupation no agreement had been 
made or sought to be made as to the value of the property 
so taken, or the damages sustained by such taking, and ap- 
propriation by the company, though complainant was pres- 
ent, in or in the vicinity of the town of Milton, at the time. 
After this destruction and appropriation of his property the 
complainant was notified by the Sheriff that a jury had been 
\ summoned by virtue of the charter of the company, (ch. 
3335, act of 1881, sec. 9,) to fix his damages. Complainant 
appeared before the jury and asked to be permitted to make 
a statement in regard to condition and value of his prop- 
erty, but the jury refused to listen to him and proceeded to 
assess his damages at twenty-five dollars, whereas the 
rental value was five dollars per month. The company af- 
terward tendered to him the twenty-five dollars which he 
declined. Complainant insists that the taking of his prop- 
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erty without his consent, and without making adequate 
compensation, is in vigdation of the Constitution. He asks 
that an inquiry be made by a master to ascertain his dam- 
ages, and that the defendant be enjoined from the use of his 
property by running trains over it, or otherwise, until the 
payment ot the sum to be found by the master for his dam- 
ages, and for other adequate relief. Defendant demurred 
to the bill for want of equity. The demurrer was overruled 
and defendant appealed. The ninth section of the act in- 
corporating the Pensacola and Atlantic R. R. Co. approved 
March 4, 1881, provides that when.a question of right 
arises and the company cannot agree with the owner of the 
land the works of the company shall proceed as though 
there was no disagreement. The Sheriff at the request of 
either party shall summon a jury, who shall assess the dam- 
ages to be paid by the company, after being sworn, &c., 
which assessment shall be final, unless an appeal shall be 
entered in the Circuit Court. This is the substance of the 
provision. Measured by the rule announced by the court 
in Moody and Wife vs. The J. T. & K. W. R. R. Co., 20 
Fla., 597, the act mentioned‘so far as it seeks to subject 
land under the power of eminent domain is ineffectual and 
void. It provides no means of enforcing payment for land 
taken or damages in consequence of the taking and destruc- 
tion of private property. The invalidity of the section is 
conceded by defendant, who yet insists that the complain- 
ant has no remedy in equity, but only an action at law for 
the injury. Had the complainant, who was present at the 
time the property was taken, at once taken proper steps to 
arrest the act of the company in taking possession of and 
building the road over it, as was done in the Moody case, 
he might have had his injunction. But this complaint 
does not allege that he took any steps whatever, not even 
by a mere objection, to prevent the defendants construct- 
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ing their road across his property. He was notified that a 
jury would assess his damages, and he appeared before 
them, making no objection to the proceeding, and endeay- 
ored to show how and to what extent he would be injured. 
The jury may have acted unfairly and arbitrarily refused 
him a lawful right, yet he did not object, but sat down in 
his tent and witnessed the occupation of the company in 
expending their money, erecting their railroad structures, 
laying their tracks, and running their daily trains over 
them for over nine months before commencing this suit. 
The only thing now complained of is that the company has 
not offered him enough money to compensate him for the 
loss of his property. 

Redfield, C. J., an authority upon railroad law, in deliv- 
ering the opinion of the court in McAuley vs. W. Vt. R, 
R. Co., 33 Vermont, 311, 321, says: In these great public 
works the shortest period of clear acquiescence, so as fairly 
to lead the company to infer that the party intends to 
waive his claim for present payment, will be held to con- 
clude the right to assert the claim in any such form as to 
stop the company in the progress of their works, and es- 
pecially to stop the running of the road after it has been 
put in operation, whereby the public acquire important in- 
terests in its continuance. The party does not, of course, 
lose his claim or the right to enforce it in all proper modes. 
He may possibly have some rights analogous to the ven- 
dor’s lien in England, and here until the Legislature cut it 
oft. But it is certain, according to the English decisions, 
that he eannot stop the works, and especially the trains 
upon the road, if he has, in any sense, for the shortest pe- 
riod, clearly given the company, either by express assent or 
by his silence, to understand that he did not intend to ob- 
ject to their proceeding with their construction and opera- 
tion. 
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This doctrine is fully sustained in Hentz vs. Long, I. R. 
Co., 13 Barb., 646, 655; Bassett vs. Salisbury Manf. Co., 
47 N. H., 426; Goodin vs. Cin. & W. Canal Co., 18 Ohio 
St. 169; Eaton & McMahon vs. N. Y. & L. B. R.R. 
Co., 24 N. J. Hq., 49; Picket vs. Ridgefield Park R. R. 
Co., 25 Ib., 316, 323, (cited 3 Myl. & Cr., 784; 33 Beav., 
290; 4 Railroad and Canal cases, 69;) Attorney-General 
and Del. & B. B. R. R. Co., 27 N. J. Eq,, 124 ; Meredith 
vs. Sayre, 32 N. J. Eq., 557; Provolt vs. Chicago & R. L. 
& Pac. R. R. Co., 57 Mo., 256; Pettibone vs. LaC. & M. 
R. R. Co., 14 Wis., 448, 447; Sheldon vs. Rockwell, 9 
Wis., 180; Carson vs. Coleman, 3 Stockton, 106; Pierce on 
Railroads, 169, 170, and notes; and it does not alter the 
case that complainant at the time when the lot was taken 
supposed the R. R. Co. were entitled to enter and take the 
land under the statute. Greenhalgh vs. The Manchester 
& Bir. R. R. Co., 3 Myl. Cr., 784. 

As we understand the facts from the bill the complain- 
ant is not entitled to an injunction to stop the running of 
the defendants’ cars over his lot, after having acqui- 
esced in the construction of the road by delaying to pro- 
ceed against it until it had completed the structure with 
full knowledge of all the tacts. 

The taking possession and building the track by defend- 
ant, does not divest the complainant of his title to the 
land. He has a right of action against the company in ap- 
propriate form. Pierce on Railroads, 229, 230. But he 
has waived his right to enjoin use of the railroad in view 
of the public interests involved. ; 

There is no ground for invoking the aid of a court of 
equity in a case of this character. In regard to private 
trespasses, the interference of courts of equity by way of 
injunction is founded upon the ground of restraining irrep- 
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arable mischief, or preventing multiplicity of suits or sup- 
pressing interminable litigation. 2 Story’s Eq. Jur., $925. 

But where the injury is of a permanent nature, such as 
the flooding of land or the laying of a railroad, the dama- 
ges recoverable at law will include the entire injury and in 
that case there is no danger of further litigation for inju- 
ries arising from the same cause. Pierce on Railroads, $230, 
and note 4. 

The decree overruling the demurrer must be reversed. 








Water W. Stowz, Appe.iant, vs. Toe Mapes Formvuta 
AND PERUVIAN Guano Company, APPELLEES. 


Where appellant has neglected to assign errors, and there seems to be 
no errors in the record, the judgment will be affirmed on motion 
of appellee. 


Appeal from the Circuit Court for Duval county. 


H. H. Buckman for the motion. 
By the court: . 


It appearing upon inspection of the record and files that 
the appellant has neglected to assign errors, and upon read- 
ing and considering the record of the judgment of the 
Circuit Court, there seems to be no error thereon, on mo- 
tion of the attorney of respondents the said judgment is 
affirmed with costs. 
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Exizaseth C. Maxwett anp Grorce T. MAXWELL, HER 
Husspanp, AppELuants, vs. E. W. AGNEw AND SAMUEL 
AGNEW, APPELLEES. 


1. A jury having determined the question of veracity as between two 
equally competent witnesses who contradicted each other, the 
court, on appeal, will not interfere. 


2. A certificate of deposit, by the terms whereof the money is payable 
to a married woman or bearer, is in effect a negotiable promis- 
sory note payable to the holder. 


Appeal from the Circuit Court for Marion county. 


The facts are stated in the opinion of the court. 


John. G. Reardon for Appellants. 
S. D. McConnell for Appellees. 


Tue CureF-JusticE delivered the opinion of the court: 


This was an action in behalf of Mrs. Maxwell to recover 
a sum of money of her separate property, which had been 
deposited with defendants as bankers, for which they had 
issued to her a certificate of deposit, payable to her. De- 
fendants pleaded denying the promises and indebtedness in 
manner and form, &c., and payment, upon which issue was 
joined. 
° Mrs. Maxwell, in her own behalf, testified that $2,000 of 
her own money was deposited with defendants by her hus- 
band, for her, and they issued a certificate of deposit there- 
for in March, 1883, which certificate was delivered to her 
by her husband. It read: “Received of E. C. Maxwell on 
deposit, $2,000.” It had some printing on it, I don’t re- 
collect exactly. Allthe money [ received onthecertificate was 
$200 sent through Dr. Maxwell, in April, and afterwards 
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two sums of $50 each, in Augnst. In AprilI told defend- 
ants I would send for the $200 by Dr. Maxwell. Did not 
send the certificate by him to get the $300. In July Dr. 
M. got the certificate from me; never gave Dr. Maxwell 
the certificate except at that time; I was very ill when the 
Doctor said Mr. Agnew wanted to see it ; demanded the 
balance on the certificate in August and payment was re- 
fused on the ground that Dr. Maxwell had drawn it. 

E. W. Agnew, on the part of the defendants, testified 
that the certificate of deposit was payable to Mrs. Max- 
well or bearer. Some days after its date she told me to let 
Dr. Maxwell have all the money he wanted. The whole 
amount of the certificate was paid to him, and the certifi- 
cate surrendered by him before their separation ; received 
no notice from her not to pay him until after it was all 
paid to him. 

Mrs. Maxwell, recalled, said she never told Mr. Agnew 
to let Dr. M. have any money but the $200; did not tell 
Mr. Agnew not to let Dr. M. have any money until after 
our separation, because I did not know he was drawing it. 

The jury found for the defendant. 

Portions of the charge of the court were excepted to, 
but in our view there was no material error in the charge. 

The certificate of deposit, was in its effect a promissory 
note, payable to bearer and negotiable by delivery. 2 Dan- 
iel on Negotiable Instr., §§1702 to1707. That it was pay- 
able to bearer is testified to by Mr. Agnew, and this is not 
contradicted® The only conflict in the testimony is that 
Mr. Agnew swears that Mrs. Maxwell told him to let Dr. 
M. have what money he wanted, and Mrs. M. swears that 
she did not tell him so, except as to the $200 which she re- 
ceived. 

As to this contradiction, the jury have settled it: the 
possession of the certificate by her husband, the money be- 
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ing payable to bearer, and the payment being made to him 
without notice not to do so is sufficient to protect thedefend- 
ants against any otherdemand. The note or certificate had 
not been stolen, but had been delivered to Dr. M. by his 
wife. What were the circumstances inducing such deliv- 
ery was known between the husband and wife, and the de- 
fendants knew only that the bearer was the husband of the 
payee. 

Authorities relating to the choses in action of the wife 
do not relate to negotiable paper. 
The judgment is affirmed. 











